“Justice is the constant and 
perpetual will to allot to every 
man his due.”—Ulpian. 
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Statutes Spawn 


Suits from Sprees 


“Not drunk is he who from the floor 
Can rise again and drink one more; 


But drunk is he who prostrate lies 
And who can neither drink nor rise.” 


rgXxHUS SAITH Commissioner Stanley in 
Kidd v. Commonwealth, 273 Ky. 300, 116 
S. W. (2d) 636 (1938), a prosecution for 


burglary, 


If this definition is correct for all purposes, 
some of our courts render decisions which 
are very unusual. Certainly the inebriated 
Mr. X in the cases of Gibbons v. Cannaven, 


393 Ill. 376, 66 N. E. (2d) 370 (1946), and 
Gibbons v. Brandt, 170 F. (2d) 385 (CCA-7, 


1948) was not “drunk” by the above stand- 
ard, for he succeeded in fracturing the jaw 
and knocking out several teeth of the female 
plaintiff. Yet his condition was such as to 
prodice remarkable legal consequences. 


The facts showed that one Cannaven 
operated a tavern in Chicago and sold liquor 
to X. X became intoxicated and assaulted 
the plaintiff, inflicting upon her serious and 
permanent injuries. She sued Cannaven, the 


tavern keeper, and won a judgment of 


$12,000. She then brought an action against 
Cannaven’s lessors to enforce her judgment 
against the building and premises in which 
the tavern was situated at the time of X’s 
assault upon her. 


The tavern was in Chicago, but the lessors 
were residents of Florida. They alleged that 
they knew nothing of the troubles of plain- 
tiff Gibbons nor of her action against Can- 
naven until they received the complaint in 
this action. Besides, they said, they had 
troubles of their own: the building Gibbons 
wanted no longer existed; it had been de- 
stroyed by an explosion after X’s oral sur- 
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gery upon the plaintiff was completed; they 
(the lessors) had just spent lots of money 


to rebuild the structure when they first heard 


about all this. What's more, they continued, 
they had never met X; they had never had 
anything to do with him; and if it were up to 
them, he should have been in the peniten- 
tiary long ago. 


“Unfortunate,” said the court, “but the 
only thing we can do is to take your prop- 
erty for the satisfaction of the judgment 
against Cannaven.” 

“But Cannaven’s defense was incompetent 


and dilatory, and we have never had a day 


in court,” shouted the livid lessors. 


“That makes no difference,” replied the 
court. 


“Please, Your Honors, this next thing 
must make some difference. The plaintiff 
substantially misrepresented the extent of 


her injury in the action against Cannaven. 
She is therefore guilty of fraud, and that 
should be a good defense in this action, 
at least.” 

“Hmmm,” said the court. 
You may have a point there, . . 
will be a good defense.” 


Perhaps the reaction of an ordinary lay- 
man to the above story would be in words 
somewhat like these: “What kind of non- 
sense is this? A man gets drunk and hurts 
somebody, so the fellow who sold him the 
liquor has to pay. Worse than that, his 
landlord has to pay, too, unless fraud was 
involved. You call that justice? What did 
the tavern keeper or his landlord have to do 
with the thing?” 

As a matter of fact, the overwhelming ma- 
jority of common-law courts say the same 
thing as the hypothetical layman, although 


, 


“Fimmm. ... 
. Yes, that 
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in different words. The proximate cause of 
the injury, they say, is the drinking of the 
liquor, not the sale of the liquor. Conse- 
quently, at’ common law, no. liability can 
attach to the tavern keeper, much less to the 
owner of the premises. Demge v. Feierstein, 
222 Wis. 199, 268 N. W. 210 (1936); Henry 
Grady Hotel Company v. Sturgis, 70 Ga. App. 
379, 28 S. E. (2d) 329 (1944); Hill v. Alex- 
ander, 10 CCH NEGLIGENCE CAsEs 583, 321 III. 
App. 406, 53 N. E. (2d) 307 (1944); Hitson 
v, Dwyer, 61 Cal. App. (2d) 803, 143 P. (2d) 
952 (1944); Sworski v. Coleman, 204 Minn. 
474, 283 N. W. 778 (1939); Tarwater v. 
Atlantic Company, 4 CCH NEGLIGENCE CASEs 
832, 176 Tenn. 510, 144 S. W. (2d) 746 (1940). 


Among the recent cases, only two show 


any divergence from the usual common-law 
rule. It has been held in Ohio that the surety 
on a tavern keeper’s bond can be liable to 


one injured by the unlawful sale of liquor to 


a minor, Laird v, Columbia Casualty Com- 
pany, 6 Ohio Supp. 82 (Ohio Com. PL, 


1940). In South Dakota, a widow may re- 
cover damages for financial loss and loss of 
consortium from a liquor dealer who unlaw- 
fully sold liquor to her husband after written 
notice not to do so. The supreme court of 


that state says that “independent of any 
specific statute the wife has a cause of action 
against anyone wrongfully interfering with 
the marital relationship regardless of the 
agency or instrumentality employed to in- 


flict the loss.” Such an action is not one for 


wrongful death but is rather “an action for 
damages suffered by the ... [wife] by rea- 
son of the wrongful conduct of the defend- 
ant before the husband’s death.” Swanson v. 


Ball, 67 S. D. 161, 290 N. W. 482 (1940). 
The Gibbons cases, cited above, were liti- 


gated in Illinois and arose under Sections 135 


and 136 of the Illinois Liquor Control Act 
(Chapter 43 of the Illinois Revised Statutes, 
1949). Those sections read as follows: 


135. . . . Every husband, wife, child, 


parent, guardian, employer or other per- 
son, who shall be injured, in person or 
property, or means of support, by any 
intoxicated person, or in consequence of 
the intoxication, habitual or otherwise, of 
any person shall have a right of action in 
his or her own name, severally or jointly, 
against any person or persons who shall, 
by selling or giving alcoholic liquor, have 
caused the intoxication, in whole or in 
part, of such person; and any person own- 
ing, renting, leasing or permitting the 
Occupation of any building or premises, 
and having knowledge that alcoholic 
liquors are to be sold therein, or who 
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THIS ISSUE IN BRIEF 


The assumptions underlying social 
security policy and the standards of 
coverage, benefits and costs derived 
from those assumptions are reviewed 
by Professor C. A. Kulp in “Stand- 
ards for Balanced Social Security 
Policy.” 
* 


Various consequences of a misstate- 
ment of age by a life insurance appli- 
cant are considered in the article 
beginning at page 89, which was pre- 
pared by an attorney for Woodmen 


of the World. 
° 
In “Recent Opinions of Attorneys 


General” is an Alabama digest holding 
that fire and casualty companies must 


qualify just as original insurers to do 
multiple line underwriting. 





«* 
A certified public accountant discusses, 
from a tax standpoint, a topic familiar 
to insurance men in the article, “Com- 
mon-Disaster Provisions.” 


Health insurance bills, new free-insur- 
ance bills for servicemen, new rain- 
making bills and various state insurance 





bills are identified in “What the Legis- 
lators Are Doing.” 


* 
An article on a relatively new devel- 
opment in fire insurance policies is 


C. Oscar Carlson’s “Improvements 
and Betterments Insurance.” 


e 
For a list of impending insurance con- 


ferences, see “Persons and Events,” 
in “The Coverage.” 





having leased the same for other purposes, 
shall knowingly permit therein the sale of 
any alcoholic liquors that have caused, in 
whole or in part, the intoxication of any 
person, shall be liable, severally or jointly, 
with the person or persons selling or 
giving liquors aforesaid, as hereinafter 
provided; and a married woman shall have 
the same right to bring suit and to control 
the same and the amount recovered as a 
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feme sole; and all damages recovered by 
a minor under this Act shall be paid either 
to such minor, or to his or her parent, 
guardian or next friend as the court shall 
direct; and the unlawful sale, or giving 
away, of alcoholic liquor, shall work a for- 
feiture of all rights of the lessee or tenant, 
under any lease or contract of rent upon 
the premises where such unlawful sale or 
giving away shall take place; and all suits 
for damages under this Act may be by any 
appropriate action in any of the courts of 
this State having competent jurisdiction: 
recovery under this Act for injury to the 
person or to the property of any person 
or for loss of means of support resulting 
from the death or injury of any person as 
aforesaid, shall not exceed $15,000; pro- 
vided that every action hereunder shall be 
commenced within two years next after 
the cause of action accrued. 


136. . . . For the payment of any judg- 
ment for damages and costs that may be 
recovered against any person in conse- 
quence of the sale of alcoholic liquor under 
the preceding section, the real estate and 
personal property of such person, of every 
kind, except such as may be exempt from 
levy and sale upon judgment and execu- 
tion, shall be liable; and such judgment 
shall be a lien upon such real estate until 
paid; and in case any person shall rent or 
lease to another any building or premises 
to be used or occupied, in whole or in part, 
for the sale of alcoholic liquors, or shall 
knowingly permit the same to be used or 
occupied, such building or premises so 
used or occupied shall be held liable for 
and may be sold to pay any such judgment 
against any person occupying such build- 
ing or premises. Proceedings may be had 
to subject the same to the payment of any 
such judgment recovered, which remains 
unpaid, or any part thereof, either before 
or after execution shall issue against the 
property of the person against whom such 
judgment shall have been recovered; and 
when execution shall issue against the 
property so leased or rented, the officer 
shall proceed to satisfy said execution out 
of the building or premises so leased or 
occupied, as aforesaid: And provided, that 
if such building or premises belong to a 
minor or other person under guardianship, 
the guardian or conservator of such per- 
son, and his real and personal property, 
shall be held liable instead of such ward, 
and his property shall be subject to all the 
provisions of this section relating to the 
collection of said judgment. 
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The limitation of damages to the amount 
of $15,000, as provided near the end of the 
above-quoted Section 135, was added by an 
amendment of August 10, 1949. See Illinois 
Laws 1949, H. B. 957. 


Despite the common-law jurists’ denial of 
any proximate causal relation between the 
sale of alcoholic beverages to X and the in- 
jury suffered by a third person in conse- 
quence of X’s intoxication, the civil damage 
remedy against the vendor is not a new 
development in the United States. The IIli- 
nois provisions above quoted were enacted 
in 1934, but they are substantially identical 
with similar provisions in the Illinois Dram- 
shop Act of 1874. The Volstead Act of 1919 
contained a like stipulation with respect 
to the vendor, though no mention was made 
regarding any liability of his lessor. 27 
United States Code Annotated, Section 32. 
In 1888, fourteen American jurisdictions had 
civil damage provisions in their liquor stat- 
utes; see the compilation in Osborn, “Liquor 
Statutes in the United States,” 2 Harvard 


Law Review 125, 134n. (1888). 


But while the civil damage provisions of 
the various liquor control laws are not new, 
the statutes and the cases arising under them 
have escaped detailed comment in law jour- 
nals for a long time. Apparently the only 
major article published since the effective 
date of the Twenty-first Amendment to the 
United States Constitution is John A. Apple- 
man’s “Civil Liability Under the Illinois 
Dramshop Act,” 34 Illinois Law Review 30 
(May, 1939). A few student comments of 
even more limited scope have appeared: 
“Construction of the Illinois Dram Shop Act 
Imposing Liability upon Tavernkeeper and 
His Lessor for Injuries Caused by Intoxi- 
cated Persons,” 14 Notre Dame Lawyer 295 
(March, 1939); Note, 18 Chicago-Kent Law 
Review 312 (June, 1940); “Contributory 
Fault Under the Civil Liability Provision of 
the Illinois Dramshop Act,” 37 JIlinois Law 
Review 57 (May, 1942); “Double Recovery 
and the Illinois Dramshop Act,” 43 JIlinots 
Law Review 409 (July-August, 1948). 


None of the above commentaries gives 
more than a peek at the national picture of 
the civil damage remedy. Yet, that subject 
would seem to have quite notable (or 
notorious) practical aspects in providing a 
remedy for a sizeable number of plaintiffs 
who might otherwise be unable to shift the 
burden of their losses. We shall therefore 
review the various statutes in this report, 
and in a subsequent report we shall discuss 
some of the cases arising under those statutes. 
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T WENTY STATES now have civil dam- 
age provisions in their liquor control 
laws. The remedial provisions of the IIli- 
nois act are broader than those in any other 
state. Illinois is also the state in which the 
greatest amount of such litigation has oc- 
curred since December 5, 1933, when the 
Eighteenth Amendment was supplanted by 
the Twenty-first Amendment. For pur- 
poses of a concise statement of what the 
yarious statutory provisions are, Section 135 
of the Illinois act may therefore be taken as 
a convenient prototype. No other state has 
the statutory equivalent of Section 136 of 
the Illinois act. 


But for Maine and Vermont, the Illinois 
statute is unique in providing a remedy 
against the owner or lessor of the premises 
where the tavern is located. In Maine, “The 
owner, lessee, or person renting or leasing 
any building or premises, having knowledge 
that intoxicating liquors are sold therein 
contrary to law, is liable, severally or jointly, 
with the person selling or giving intoxicating 
liquors ....” For the owner of the prem- 
ises to be liable in Vermont, he must know 
or have reason to know that intoxicating 
liquor is “sold or kept for sale by his tenant 
in such building contrary to law”; if these 
conditions are satisfied, the owner may be 
sued either separately or jointly with the 
vendor. Illinois thus stands alone in allow- 
ing the lessor or owner to be liable when the 
sale of the liquor was not unlawful. 


When the sale, gift or other disposition of 
the intoxicant is unlawful, Alabama allows 
actual, as well as exemplary, damages to be 
recovered from the tavern keeper. 7 Code 
of Alabama 1940, Section 121. By Section 
120 of the Alabama Code, only a parent, 
guardian or person standing in loco parentis 
to a minor vendee has a right of action for 
the unlawful sale of spirituous liquor to a 
minor, and that action can accrue only if the 
person furnishing the liquor had actual or 
constructive notice of the minority. 


In Colorado, “Every husband, wife, child, 
parent, guardian, employer, or other person, 
who shall be injured in person or property 
or means of support, by any intoxicated per- 
sons, or in consequence of the intoxication 
of any person, shall have a right of action, in 
his or her name, against any person or per- 
sons who shall by selling or giving away 
intoxicating liquors to any habitual drunkard, 
have caused the intoxication, in whole or in 
Part, of such habitual drunkard.” Such an 
unlawful delivery of liquor will work a for- 
feiture of the vendor’s rights under any lease 
or contract of rent upon the premises. But 
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the vendor cannot be liable unless, prior to 
the delivery of the liquor, he has received 
written or printed notice not to deliver 
liquor to the habitual drunkard, and there 
is no provision for exemplary damages. 2 
Colorado Statutes Annotated 1935, Chapter 
50, Section 7. 

The Connecticut statute is brief and reads 
as follows: “If any person, by himself or his 
agent, shall sell any alcoholic liquor to an 
intoxicated person, and such purchaser, in 
consequence of such intoxication, shall there- 
after injure the person or property of an- 
other, such seller shall pay just damages to 
the person injured to be recovered in an 
action under this section.” 2 General Stat- 
utes of Connecticut 1949, Section 4307. 


Only a spouse or child of the intoxicated 
Mr. X or Mrs. X can be a proper party 
plaintiff in Delaware. Furthermore, X must 
be a person of “known intemperate habits” 
before either actual or exemplary damages 
can be recovered. The measure of actual 
damages is the extent of injury to the in- 
ebriate’s person. “The rendition of a verdict 
for exemplary damages shall work a revoca- 
tion of the vendor’s license; and all sales 
afterwards made by him shall be deemed and 
taken to be without a license.” Revised Code 
of Delaware 1935, Section 6201. 


1 Code of Iowa 1950, Section 129.2 gives a 
cause of action against the vendor to the 
same parties plaintiff that the Illinois statute 
does. Similarly, it provides for actual and 
punitive damages. However, the manufac- 
turer as well as the vendor is liable under 
Section 129.1 for a “reasonable compensation 
to any person who may take charge and 
provide for” the intoxicated person, and for 
“five dollars per day in addition thereto for 
every day such intoxicated person shall be 
kept, in consequence of such intoxication.” 
And by Section 129.5, “Where anyone is 
required under the provisions of this title to 
give a bond, the principal and sureties shall 
be jointly and severally liable for all civil 
damages and costs which may be adjudged 
against the principal for any violation of any 
of the provisions of this title.” 


The Maine vendor and owner can each de- 
fend on the ground that the sale was not 
unlawful. The parties plaintiff can be the 
same persons as in Illinois, though the em- 
ployer is not specifically named in Maine, 
and both compensatory and punitive dam- 
ages can be recovered. Reputation is ap- 
parently important in the state famous for its 
presidential primaries, for the statute further 
provides: “In actions by a wife, husband, 
parent, or child, general reputation of such 
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relationship is prima facie evidence thereof.” 
1 Revised Statutes of Maine 1944, Chapter 
57, Section 96. 


The Michigan provisions as to parties 
plaintiff and as to reputation are identical 
with those of Maine. However, when 
exemplary damages are awarded, the amount 
cannot be less than fifty dollars. Though no 
surety can be liable in excess of the amount 
of the bond required by the Michigan 
Liquor Control Act, “the principal and 
sureties to any bond... shall be liable, 
severally and jointly, with the ... [vendor] 
in any action provided for in this section.” 


3 Compiled Laws of Michigan 1948, Sec- ' 


tion 436.22. 


The civil damage liability of the Minnesota 
vendor is different from that of the IIlinois 
vendor. In Minnesota, only actual damages 
may be recovered, but there is no $15,000 
limitation on these; the sale in Minnesota 
must be illegal before any liability accrues. 
2 Minnesota Statutes 1949, Section 340.95. 
Somewhat unusual is another provision 
allowing any municipality to provide for the 
filing of a public liability insurance policy 
by the vendor in lieu of his surety bond. 
“Such liability insurance policy shall be in 
the amount of $10,000 coverage for one per- 
son and $20,000 coverage for more than one 
person, and shall specifically provide for the 
payment by the insurance company on be- 
half of the insured of all sums which the 
insured shall become obligated to pay by 
reason of liability including the liability im- 
posed upon the insured by reason of Minne- 
sota Statutes 1941, Section 340.95. Such 
liability insurance policy shall further pro- 
vide that no insurance company without first 
giving ten days’ notice to the municipality 
in writing of intention to cancel the same, 
addressed to the city clerk of the munici- 
pality. ... No payment of any claim by the 
insurance company shall, in any manner, 
decrease the coverage provided for in re- 
spect to any other claim or claims brought 
against the insured or company thereafter.” 
2 Minnesota Statutes 1949, Section 340.12. 


In New York, as in Minnesota, an unlaw- 
ful sale is a condition precedent to the 
vendor’s liability to any person injured in 
person, property or means of support by 
reason of X’s intoxication. The New York 
draftsmen apparently considered the triad 
of persons, property and means of support 
incomplete, for they augmented that descrip- 
tive chord with the words, “or otherwise.” 
While New York does not mention the 
owner of the premises where the liquor is 
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sold in its statute, liability expressly attaches 
not only to the vendor but also to any person 
“unlawfully assisting in procuring liquor for 
such intoxicated person.” 8 McKinney's 
Consolidated Laws of New York Annotated 
1948, Section 16. 


The right of action against the vendor in 
North Carolina is very limited. It arises 
only upon the sale or gift of liquor to an 
‘inmarried minor, and only a parent, guardian 
or employer can be a plaintiff. 1 General Stat- 
utes of North Carolina 1943, Section 14-332, 


In North Dakota, the permissible parties 
plaintiff are the same as in Illinois, but lia- 
bility can attach to the vendor apparently 
only when the sale is illegal. 1 North Dakota 
Revised Code of 1943, Section 5-0121. 


Oklahoma allows only compensatory dam- 
ages, but the civil damage provision includes 
the following evidential matter: “On the 
trial of any such suit, proof that the de- 
fendant, or defendants sold, bartered, gave 
away, or furnished any such liquors to such 
intoxicated person on the day, or about the 
time (and prior thereto) of such injury, shall 
be prima facie evidence that the liquor so 
sold, bartered, given away, or otherwise fur- 
nished, caused such intoxication.” Okla- 
homa Statutes 1941, Title 37, Section 121. 


Only actual damages can be awarded in 
Oregon, and the vendor can be liable only 
for delivery to an habitual drunkard or toa 
person already intoxicated. Parties plaintiff 
are limited to the spouse, parent or child of 
the vendee. 3 Oregon Compiled Laws An- 
notated 1940, Section 24-514. 


In Pennsylvania the intoxicated vendee 
must be an habitual drunkard, and _ the 
vendor cannot be liable to the alcoholic’s 
spouse, parent or child unless he has re- 
ceived written notice from the plaintiff not 
to sell to the vendee within twelve months 
prior to the sale. In any case where death 
does not ensue damages must be at least 
fifty dollars but cannot exceed five hundred 
dollars. 47 Purdon’s Pennsylvania Statutes 
Annotated 1941, Section 641. Section 643, 
however, provides “full damages” for people 
injured by the intoxicated person. 


Rhode Island provides that, “If any per- 
son in a state of intoxication commits any 
injury to the person or property of another, 
the person who furnished him with any part 
of the beverage which occasioned his intoxi- 
cation, if the same was furnished in violation 
of this title, shall be liable to the same action 
by the party injured as the person intoxi- 

(Continued on page 158) 
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Rainmaking Bills 

The Anderson Bill referred to in last 
month’s “Report to the Reader” (page 2 ff.), 
which provides for the development and 
regulation of methods of weather modifica- 
tion and control, was not acted upon by the 
Eighty-first Congress, but it has been rein- 
troduced in the Eighty-second Congress 
(S. 222) and referred to the Senate Com- 
mittee on Interstate and Foreign Commerce. 
Another bill (S. 5), introduced in the new 
Congress by Senator O’ Mahoney of Wyoming, 
would authorize the Secretary of the In- 
terior to operate facilities for determining 
and demonstrating the feasibility of produc- 
ing water for beneficial consumptive pur- 
poses, agriculture, etc., not only from cloud 
formations, but also from the sea and other 
saline waters, and to purify, store, transport 
and distribute such water. 

In Arizona, there appears to be some 
opposition to rainmaking—or at least to any 
promiscuous making of rain. A Mr. Merry- 
weather, who it seems wishes the weather 
to remain merry, has introduced a bill in 
the Arizona Legislature making rainmaking 
very difficult. The bill provides that in 
order to produce rain by artificial means 
in Arizona one must have a license, which 
costs $100; a report evaluating the rain- 
making project must be submitted within 
ninety days after its completion, or, for 
long projects, a report must be submitted 
every six months; those who manufacture 
or sell rainmaking equipment must be li- 
censed, must submit copies of their adver- 
tising to the State Land Department, and 
must report the character and quantity of 
sales and the name of the person to whom 
sold, within ten days of the sale. 


Insurance Legislation in Congress 


lhe bill to provide free insurance for 
servicemen, which died with the Eighty-first 


What the Legislators Are Doing 
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Congress, came right in at the beginning of 
the Eighty-second as H. R. 1, was quickly 
reported by the House Committee on Vet- 
erans’ Affairs, and went up for the House 
vote on January 24, passing 390 to 0. An 
amendment intended to give future veterans 
the right to purchase National Service Life 
Insurance was rejected. No new NSLI 
policies will be sold, except to men so dis- 
abled in service as to be uninsurable at 
regular commercial rates. As we go to press, 
the bill is in the Senate Committee on Fin- 
ance, awaiting its approval. (The provisions 
of this bill were reported in last month’s 
JourNAL, page 7.) Other NSLI bills intro- 
duced in the Eight-second Congress include 
one to clarify the provisions of Section 
602 (u) of the NSLI Act (pertaining to the 
payment of benefits to the estate of a 
beneficiary) (H. R. 266); one to authorize 
renewals of level-premium term insurance 
for successive five-year periods (H. R. 367); 
and one to exempt NSLI from estate tax 
(H. R. 66). This latter bill also pertains to 
United States Government Life Insurance. 
Another bill (H. R. 61) would cancel the 
interest on indebtedness because of lapsed 
or canceled polices of USGLI for those 
renewing such policies. 

Two compulsory health insurance bills 
have been introduced: H. R. 27 (Repre- 
sentative Celler’s) and H. R. 54 (Repre- 
sentative Dingell’s). They provide for a 
national health insurance and public health 
program and also for assistance in a program 
to increase the number of adequately trained 
professional and other health personnel. The 
Senate adopted a resolution to extend to 
March 31 the authority of the labor subcom- 
mittee on health, to study health insurance 
plans. 

Two other bills pertaining to health in- 
surance are H. R. 87, which provides for 
exemption from federal income tax of pre- 
miums to certain prepayment health service 





plans, and H. R. 483, which prohibits such 
exemption. Other bills in Congress are seek- 
ing exemption from income tax in the case 
of retirement annuities and pensions, and 
deductions for insurance premiums. 


The bill to reactivate the War Damage 
Corporation, another of those which went 
down with the Eight-first Congress, was 
reintroduced in both Houses (S. 439, H. R. 
1031, H. R. 2332), but has not yet been acted 
on. Two bills to amend the Federal Deposit 
Insurance Act have gone to committee: one 
(S. 135) would increase the insurance pro- 
tection of depositors in federally insured 
banks from $10,000 to $15,000; the other 
(H. R. 536) would provide that assessments 
due from insured banks shall not be reduced 
for the five years after 1950. 


Enacted State Legislation 


Gross Premium Tax .. . Iowa has 
passed a law exempting from the gross pre- 
mium tax paid by life insurance companies 
“all premiums received from policies issued 
in connection with a pension plan or profit 
sharing plan” qualified under the Internal 
Revenue Code. 


Investigation of Insurance Rates .. . 
Because of chronic complaints about ex- 
cessive insurance rates, the House of Repre- 
sentatives of the State of Oklahoma has 
passed a resolution appointing a committee 
to investigate premium charges, especially 
those for workmen’s compensation, public 
liability and property damage, and also to 
investigate lobbying by insurance companies. 


Legislative Committee on Insurance .. . 
The New York Legislature extended the 
powers of its Joint Legislative Committee 
on Insurance Rates and Regulations to 
March 15, 1951, with instructions to make 
a further report of its findings on or before 
that date and to submit any legislative 
proposals it should consider necessary to 
make its recommendations effective. 


Proposed State Legislation 


Anticoercion . . . A bill prohibiting the 
designation of particular insurance agents 
or brokers by persons, firms and corpo- 
rations loaning money on the security of 
personal and real property is being con- 
sidered by the California Legislature. 


Discrimination . . . A New York bill 
would prohibit discrimination because of 
race, color, religion, national origin or an- 
cestry in the issuance, withholding, exten- 
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sion or renewal of insurance policies, or in 
fixing premiums, rates, etc. A similar bill 
prohibits such discrimination in regard to 
group or blanket accident or health in- 
surance. A third bill proscribes discrimination 
by insurance companies in employment. 


Jury Trials . . . A bill before the 
Massachusetts Legislature would reduce the 
extra expenses of jury trials caused by 
insurance companies’ removing small cases 
from a lower to a superior court by re- 
quiring a statement in defendant’s hand- 
writing to the effect that defendant personally 
desires a trial by jury. 


‘Public Liability Insurance . . . In Okla- 
homa it is proposed to enact a measure 
authorizing state, county, municipal and 
educational agencies to carry public liability 
insurance on publicly owned motor vehicles, 


Taxicab Bodily Injury Insurance . . . 
In view of the “substantial decrease” in the 
value of the dollar, a bill to increase bodily 
injury statutory insurance limits for taxicabs 
to $5,000 and $10,000 was introduced in the 
New York Legislature. The present law 
requires that taxicabs carry a minimum of 
$2,500 liability insurance for injury to one 
person and $5,000 for injury to two or more 
persons. The bill also increases the required 
property damage coverage from a minimum 
of $1,000 to $5,000. The new legislation was 
recommended by the Joint Committee on 
Insurance Rates and Regulations. 


Unauthorized Insurers Tax . . . There 
is a bill before the New York Legislature 
providing for a direct premium tax on un- 
authorized insurers, to equalize the tax 
burden as between admitted and unauthor- 
ized insurers. The tax (2% per cent) 
would be paid by means of stamps affixed 
to the policies, and would apply also to 
reciprocal insurers and Lloyd’s underwriters. 


Workmen’s Compensation . . . The 
Minnesota Legislature is considering a bill 
to extend the benefits of the Workmen's 
Compensation Act to include payment for 
loss or damage to personal property, such 
as glasses, hearing aids, artificial limbs, etc., 
caused by accident. .In Michigan, a 
bill has been introduced providing for the 
creation of a commission to consider the 
feasibility of a disability insurance law. 
, There are several bills before the 
New York legislature concerning the New 
York disability benefits law. These would 
extend benefits to twenty-six weeks, include 
pregnancy benefits, extend the law to in- 
clude small businesses, and reduce the 
amount employees must contribute. 
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Misstatement of Age 


By WILLIAM E. MOONEY 


The burden of overcoming 
the presumption that the 
date of birth stated on 
the application is cor- 
rect is on the company... 


| pent FAMILIAR with life insurance 
contracts know that the age of the appli- 
cant for life insurance is very important in 
determining the rate to be charged. There- 
fore, when the age of the applicant is under- 
stated in the application the policyholder 
gets his insurance for a lower rate than others 
inhis age group. This results in life insurance 
being issued at less than cost, as the com- 
pany will not be able to collect the amount 
required. Over a period of years and ona 
number of lives the loss to the company 
could be sizeable. The interest that would 
have been earned on the difference in the 
rate would also be a substantial sum. 


Whether the misstatement of age made 
by an applicant is deliberate or not has no 
effect on the loss the company suffers. The 
misstatement may be due to an honest error 
on the part of the applicant. The applicant 
may be in collusion with the agent, and know- 
ingly give the incorrect age, or he may make 
a deliberate misrepresentation without any 
collusion. 

The discrimination thus accomplished un- 
loads the burden on other policyholders. 

1Ginsberg v. Union Central Life Insurance 
Company, 4 CCH Life Cases 839, 240 Ala. 299, 
198 So. 855 (1940). 


Misstatement of Age 


Even though a single discrimination may 
have only an infinitesimal effect on other 
policyholders, nevertheless it cannot be 
condoned. And, an unintentional act of dis- 
crimination cannot be any more counte- 
nanced than an intentional one. Otherwise, 
all discriminations would be claimed to be 
unintentional and statutes prohibiting the 
practice would be completely ineffectual.’ 


Now that insurance may be subject to 
federal regulation the fair trade practice 
sections of the state insurance laws must 
be given serious consideration. While life 
insurers are not subject to rate-making regu- 
lation, no practice, intentional or otherwise, 
whereby one policyholder obtains an unfair 
advantage because of a misstatement of age, 
can be justified. Statutory sections on dis- 
crimination, rebating and fair trade practices 
may be invoked, depending on the particular 
circumstances. 


Courts take notice of mortality tables and 
approve of the method of determining the 
life expectancy of persons of different ages 
based thereon.’ 


One who signs an application for life in- 
surance adopts it as his own and so is bound 
legally by statements and answers contained 
therein. A copy of the application is now 
attached to every life insurance policy and 
thus it is possible for the insured to examine 
it. When a copy is so attached the insured 
is chargeable with a knowledge of its con- 
tents. This obligation is effective whether 

2 Langan v. United States Life Insurance Com- 


pany, 2 CCH Life Cases 92, 334 Mo. 389, 130 
S. W. (2d) 479 (1939). 
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Mr. Mooney is general attorney of the 
Woodmen of the World 


he examines it or not. He is conclusively 
presumed to have read the policy, including 
any attached copy of the application, and 
misstatements therein bind him and _ his 
beneficiary.’ 

Statutes now generally require that life 
insurance policies contain a provision that if 
it be found at any time before final settle- 
ment that the age of the insured (or the age 
of the beneficiary, if considered in deter- 
mining the premium) has been misstated, 
the amount payable should be such as the 
premium would have purchased at the cor- 
rect age, according to the company’s pub- 
lished rate at date of issue (see standard 
or required provisions in state statutes). 


Misrepresentation 
and Discrimination 


A statute providing that no misrepresen- 
tation not actually contributing to the con- 


3 Dewees v. Manhattan Insurance Company, 
34 N. J. L. 244 (1870); Equitable Life Assur- 
ance Society v. Gutkowski, 119 N. J. Eq. 181, 
181 Atl. 636 (1935); Pacific Mutual Life Insur- 
ance Company v. Rosenthal, 122 N. J. Eq. 155, 
192 Atl. 742 (1937); Metropolitan Life Insurance 
Company v. Coddington, 7 CCH Life Cases 
271, 131 N. J. Eq. 430, 26 Atl. (2d) 41 (1942); 
Metropolitan Life Insurance Company v. Al- 
varez, 8 CCH Life Cases 391, 133 N. J. Eq. 65, 
30 Atl. (2d) 297 (1943); Metropolitan Life In- 
surance Company v. Somers, 11 CCH Life 
Cases 457, 137 N. J. Eq. 419, 45 Atl. (2d) 188 
(1946); Citizens Casualty Company v. Zam- 
brand Company, 140 N. J. Eq. 378, 54 Atl. (2d) 
721 (1947). 

' Langan v. United States Life Insurance Com- 
pany, cited in footnote 2; Ginsberg v. Union 
Central Life Insurance Company, cited in foot- 
note 1. 

5 Ginsberg v. Union Central Life Insurance 
Company, cited in footnote 1; Equitable Life 
Assurance Society v. First National Bank, 4 
CCH Life Cases 291, 113 F. (2d) 272 (Ala.. 
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tingency on which the policy was issued 
does not affect the clause in the policy for 
age adjustment. Both this section of the 
statute and the one relating to discrimination 
must be read together and the construction 
must be such as not to destroy or nullify 
either.‘ 


Effect of Incontestable Clause 


If the policy is in the usual form, an age 
adjustment is not a “contest” within the 
terms of the incontestable clause. Courts 
have uniformly held that the position taken 
by the insurer on an age adjustment involves 
no contest of, or attack on, the policy. It 
represents an effort to confine the liability 
to the amount which would have been granted 
had the truth been known. The incontestable 
clause and that on age adjustment must be read 
and enforced together, so that neither can- 
cels the other.’ , 


Mistake of Agent 


The agent may write in an incorrect age, 
due to an error. Or the incorrect age may 
be stated through collusion between the 
agent and applicant. Then the agent, with- 
out the actual cooperation of the insured, 
will state a lower age. This may be done 
to meet competition or to meet some sales 
resistance on the part of the applicant. This 
practice, however, is extremely hazardous, 
and is never indulged in by a competent 
successful agent. The company is not in- 
genuous and agents have been discharged 
for unethical practices less obnoxious than 
that. There are occasions where a question 
of fact is raised as to what the agent ac- 
tually did. Juries will usually decide such 





1940); Metropolitan Life Insurance Company V. 
Shalloway, 11 CCH Life Cases 125, 151 F. (2d) 
548 (Ga., 1945); Mutual Life Insurance Com- 
pany v. New, 125 La. 41, 51 So. 61 (1909); Mes- 
sina v. New York Life Insurance Company, 173 
Miss. 378, 161 So. 462 (1935); Murphy v. Travel- 
ers Insurance Company, 234 N. Y. S. 278 (1928); 
Grenis v. Prudential Insurance Company, 278 
N. Y. S. 137 (1935); Metropolitan Life Insur- 
ance Company v. Conway, 252 N. Y. 452, 169 
N. E. 642 (1930); Apter v. Home Life Insurance 
Company, 266 N. Y. 333, 194 N. E. 846 (1935); 
Kaplan v, Peyser, 273 N. Y. 147, 7 N. E. (2d) 
21 (1937); New York Life Insurance Company 
v. Veit, 10 CCH Life Cases 944, 294 N. Y. 222, 
62 N. E. (2d) 45 (1945); Sipp v. Philadelphia 
Life Insurance Company, 293 Pa. 292, 142 Atl. 
221 (1928); Kelly v. Prudential Insurance Com- 
pany, 1 CCH Life Cases 717, 334 Pa. 143, 6 Atl. 
(2d) 55 (1939). Contra: Arnold v. Equitable 
Life Insurance Company, 228 F. 157 (D. C., 
1915); Healy v. Metropolitan Life Insurance 
Company, 37 D. C. App. 240 (1911). 
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issues for the beneficiaries. However, an 
issue of fact cannot always be developed. 
The insured may be dead, and the agent 
cannot be a satisfactory witness for the 
beneficiary. There will have to be some 
positive evidence as to such an act on the 
part of the agent. A number of litigated 
cases in Which an age error occurred under 
these circumstances have been decided against 
the company.° 


An examination of these cases indicates 
that in none of them was there a defense 
on the ground that a copy of the application 
was attached to the policy, and therefore 
the insured was precluded by its misstate- 
ments. In two of the cases‘ it appeared that 
a copy of the application was not attached 
to the policy, a fact which was fundamental 
to the final outcome of those cases. In none 
of the cases was there a defense based on 
the conclusive presumption that the insured 
read his policy as well as the attached appli- 
cation, and that he was bound by any mis- 
statements. Would these courts have decided 
differently if a copy of the application had 
been attached to the policy and such a de- 
fense had been pleaded? Or would those 
courts have repudiated the general rule that 
the applicant is conclusively presumed to 
have examined the copy of the application? 


There are still many life insurance policies 
outstanding where no copy of the applica- 
tion is attached. They were issued prior to 
the time that statute law required such copy 
to be attached. The beneficiaries in these 
policies are not familiar with the ages given 
by the applicants. They will usually give 
the correct age of the insured in the proofs 
of death. Where there has been a misstate- 
ment in the application, the variance in the 
proofs of death will be immediately notice- 
able. Payment then cannot be made without 


° Inter-Ocean Casualty Company v. Ervin, 229 
Ala. 312, 156 So. 844 (1934); Walker v. Illinois 
Bankers Life Insurance Company, 140 Ark. 
192, 215 S. W. 598 (1919); Union Life Insurance 
Company v, Evans, 193 Ark. 627, 101 S. W. (2d) 
7718 (1937); Kentucky Central Life Insurance 
Company v. Edmonson, 218 Ky. 825, 292 S. W. 
511 (1927); Mothershead v. National Life & Ac- 
cident Insurance Company, 165 So. 464 (La. 
App., 1936); McSwain v. Washington Fidelity 
National Insurance Company, 49 Ohio App. 342, 
197 N. E, 253 (1934); Neely v. Industrial Life & 
Health Insurance Company, 2 CCH Life Cases 
1132, 192 S. C. 71, 5 S. E. (2d) 568 (1939); 
North Carolina Mutual Life Insurance Company 
v. Banks, 4 CCH Life Cases 914, 24 Tenn. App. 
660, 148 S. W. (2d) 54 (1940); Southern Insur- 
ance Company v. Nicholson, 292 S. W. 569 (Tex. 
Civ. App., 1927). 


Misstatement of Age 


considering the matter of age adjustment 
and making deduction therefor. 


As time progresses the matter of age ad- 
justments may become largely historical. In 
preparing death proofs where the copy of 
the application is attached, the beneficiary 
will invariably adopt the date of birth set 
forth in the copy of the application. There 
will then be no variance between the death 
proof and the application, and the death 
claim will be paid without adjustment. When 
the company issues its policy with a photo- 
static copy of the application attached, it 
has every reason to believe that there will 
be little possibility of an age adjustment, 
event if the age as given is grossly misrepre- 
sented. It, therefore, seems quite important 
for the company to exercise much more care 
when it uses such a policy. Reports from 
credit agencies should be used to verify the 
age given in the application, as otherwise 
the issuance of the policy practically guar- 
antees the age so far as the company is 
concerned. 


The statements of the insured in the ap- 
plication with reference to his age are 
presumed to be correct.’ Some of the age dis- 
crepancies in applications have resulted in 
some ridiculous situations. One application 
gave the birth date so that when it was 
matched with unimpeachable evidence it 
would have made the insured a father at 
thirteen years. Another application had a 
misstatement so remote from the truth that 
the insured would have been married before 
he was fifteen years of age. An insurance 
company cannot ignore such misstatements. 
Even in such cases it may be impossible to 
get the correct date of birth, but from all 
the evidence it will be necessary to select a 
date that would be more reasonable than 
the one stated in the application. The bur- 


™ Kentucky Central Life Insurance Company 
v. Edmonson and Southern Insurance Company 
v. Nicholson, cited in footnote 6. 


8 Beason v. Sovereign Camp, 208 Ala. 276, 94 
So. 123 (1922); Smith v. National Life & Acci- 
dent Insurance Company, 183 Ark. 852, 39 
S. W. (2d) 319 (1931); Afro-American Sons v. 
Webster, 172 Miss. 602, 161 So. 318 (1935): 
Turner v. Central Mutual Insurance Associa- 
tion, 10 CCH Life Cases 326, 238 Mo. App. 425, 
183 S. W. (2d) 347 (1944); Goell v. United States 
Life Insurance Company, 8 CCH Life Cases 
637, 40 N. Y. S. (2d) 779, 265 App. Div. 735, 
second appeal 11 CCH Life Cases 38, 55 N. Y. S. 
(2d) 732, 269 App. Div. 573 (1945); Hervitz v. 
New York Life Insurance Company, 160 Pa. 
Super. 496, 52 Atl. (2d) 368 (1947); Collins v. 
United Brothers, 192 S. W. 800 (Tenn. Civ. 
App., 1917): American National Insurance Com- 
pany v. Branch, 168 Va. 478, 191 S. E. 668 
(1937). 





den of overcoming the presumption that the 
birth date is correct is on the €ompany.’ 


This presumption is not necessarily over- 
come by the statement showing a different 
age in the proofs of death.” 


Where evidence is introduced showing the 
true or approximate age of the insured, the 
presumption that the age in the application 
is correct is overcome.” 


Admissible Evidence 


The ideal way, of course, to prove one’s 
age is from birth or baptismal records. These 
are not available in a great many instances, 
due to the fact that such records were not 
usually and regularly kept in many com- 
munities. Even in communities where some 
records were maintained, the practice of reg- 
istering births was not generally followed. 
The company then may have to rely upon 
entries in old Bibles, employment records, 
naturalization papers, applications for wedding 
licenses and the wedding licenses themselves 
and any other official or semiofficial docu- 
ments which indicate that the age as given 
was truthfully stated. There is some ques- 
tion as to whether affidavits of close relatives 
or older brothers and sisters are sufficient by 
themselves. It would seem that the affidavit of 


a father or mother would, under most cir- 
cumstances, be as good as a birth certificate. 


Nowadays it may be possible to get ac- 
curate proof from employment records or 
from the records required under the Social 
Security Act, but it may take some time be- 
fore many records will be of much value. 
When an age adjustment has to be made, 
resulting in a deduction, the beneficiary is 


® Ginsberg v. Union Central Life Insurance 
Company, cited in footnote 1; Home Protective 
Association v. Morse, 143 Ark. 184, 222 S. W. 
364 (1920): Wolen v. Metropolitan Life Insur- 
ance Company, 287 Ill. App. 415, 5 N. E. (2d) 
249 (1937); Bernard v. Metropolitan Life Insur- 
ance Company, 8 CCH Life Cases 141, 316 IIl. 
App. 655, 45 N. E. (2d) 518 (1943); Silberman v. 
Washington National Insurance Company, 12 
CCH Life Cases 95, 329 Ill. App. 448, 69 N. E. 
(2d) 519 (1946); Hongo v. National Life & Acci- 
dent Insurance Company, 188 So. 437 (La. App., 
1939); Aronson v. Hercules Life Insurance 
Company, 2 CCH Life Cases 664, 131 S. W. 
(2d) 852 (Mo. App., 1939); Oklahoma Aid Asso- 
ciation v. Pecinosky, 178 Okla. 499, 63 Pac. (2d) 
718 (1937); Hervite v. New York Life Insur- 
ance Company, cited at footnote 8; Jennings 
v. Clover Leaf Life Insurance Company, 146 
S. C. 41, 143 S. E. 668 (1928); Home Beneficial 
Association v. McClain, 20 Tenn. App. 24, 95 
S. W. (2d) 53 (1936). 

% Old American Insurance Company v. Eskue, 
173 Ark. 475, 292 S. W. 977 (1927). 
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usually disappointed and complains about 
the company and life insurance in general, 
It is a human characteristic of course to 
defend the dead, especially when it was 
someone near and dear. Naturally the insur- 
ance company does not relish these deduc- 
tions. It knows that it will lose good will 
in the community, but there is no way in 
which it can ignore this age difference 
without positively discriminating among its 
policyholders. If in a typical case it were 
to ignore the fact that the applicant gave a 
lower age, the company would in effect have 
to take money from those who stated their 
ages honestly and give that money to those 
who misstated their ages. 


Pedigree evidence has been held to be 
primary and not secondary evidence, and is 
admissible as the best evidence available.” 


A petition for naturalization, including the 
insured’s statement of his age, is admissible 
in evidence under the exception to the “hear- 
say” rule.” This is most persuasive evidence.” 


Declarant’s statements of his age are ad- 
missible under the same rule. This will ad- 
mit in evidence the birth certificates of the 
insured’s children in which his age is stated. 
Being made in the regular course of busi- 
ness, they are credible evidence.” 


Hospital records showing the insured’s 
age are also admissible in evidence, but some 
courts may require some supporting evidence 


to the effect that the insured furnished the 
information.” 


Testimony by a daughter and a niece and 
documents signed by the insured have been 
held to constitute sufficient evidence as to 
fraudulent misstatement of age.” 

(Continued on page 105) 


"1 Kass v. Metropolitan Life Insurance Com- 
pany, 300 N. Y. S. 193, 252 App. Div. 888, aff'd 
278 N. Y. 512, 15 N. E. (2d) 671 (1938). 

12 Silberman v. Washington National Insur- 
ance Company, cited in footnote 9. 


18 Bell v. Bankers Life & Casualty Company, 
11 CCH Life Cases 328, 327 Ill. App. 321, 64 
N. E. (2d) 204 (1945); Pollack v. Metropolitan 
Life Insurance Company, 8 CCH Life Cases 
1172, 138 F. (2d) 123 (N. J., 1943); Home Life 
Insurance Company v. Greenspan, 13 CCH Life 
Cases 563, 360 Pa. 542, 63 Atl. (2d) 72 (1949); 
Hervitz v. New York Life Insurance Company, 
cited in footnote 8. 


4 Hervitz v. New York Life Insurance Com- 
pany, cited in footnote 8. 


8 Pollack v. Metropolitan Life Insurance Com- 
pany, cited in footnote 13. 

%* Bell v. Bankers Life & Casualty Company, 
cited in footnote 13. Pollack v. Metropolitan 
Life Insurance Company, cited in footnote 13. 

1* New York Life Insurance Company v. Veit, 
cited in footnote 5. 
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Standards for Balanced 
Social Security Policy 


By C. A. KULP: “Most men prefer rights at the insurance level 
rather than privileges at the assistance level.” 


The author, professor of insurance at the 
University of Pennsylvania, delivered this 
paper at the First Annual Insurance Institute, 
jomtly sponsored by the Insurance Federation 
of Nebraska and the University of Nebraska 





DISCUSSION of the factors to be 
‘\ considered, the elements to be included 
in, and the objectives to be achieved by 
American social security policy, because of 
its scope, will need to be extensive rather 
than intensive. The subject is difficult in 
more ways than one. One reason is that 
facts in this area are scarce, often un- 
reliable and usually susceptible of more 
than one interpretation; for example, how 
much voluntary insurance have we in the 
United States against the disability and 
medical care bill? The expert can guess 
the reasons for the enormous differences 
in the estimates of the extent of this provi- 
sion prepared by, say, the Federal Security 
Administration and the Health Insurance 
Council, but the result for the layman is 
confusion and often suspicion. A more im- 
portant cause of difficulty is that the 
issues involved in making social security 
policy—the factors, the elements: and the 
goals I have mentioned—are not decided on 
what are ordinarily regarded as facts. De- 
cisions on social security policy, in the 
best meaning of that term, are political; 
that is, in a democratic society they are 
the decisions of the active articulate ma- 
jority, which—to continue the example 
above—decides not only whether private 
disability and medical care insurance is 
adequate but whether it is reliable and 
otherwise desirable as an exclusive program 
of protection. 


One characteristic of social security pol- 
tymaking that follows from its political 
Nature is that all solutions are approximate 
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and all decisions tentative and subject to 
continuous evaluation, in a degree quite 
different from the decisions of private en- 
terprise. There are, though we long for 
them, no absolutes. This is, of course, not 
the same thing as saying that there can 
be no standards. Indeed the reverse. Flex- 
ible policy is not irresponsible policy; and 
the greater the requirement of flexibility 
the greater the dangers that result from 
irresponsibility. Even after the event it is 
difficult, often impossible, to distinguish 
between them; and this gives ‘great scope 
to those who know what they want. Who 
can prove their assumptions wrong, or the con- 
clusions that follow from the assumptions? 


This matter of the assumptions under- 
lying social security policy is basic. They 
are the part of the iceberg you do not 
see and, like icebergs, the more dangerous 
for being hidden and unknown. The un- 
stated, and even the unrecognized, assump- 
tion abounds in social security thinking; 
for example, all old age pensions must be 
“adequate,” whatever this means. Assump- 
tions are always important; stated or not, 
they underlie al] decisions, and you cannot 
evaluate any decision unless you know 
what lies behind it. When policy is deter- 
mined by popular will, and when the weal 
or woe of so many millions is affected by 
policy, it is particularly important that 
assumptions be spelled out as clearly as 
possible, and—as nearly as possible—their 
whole significance appreciated. To take 
another example, every year I discover a 
new audience of students whose dislike 
of social security is due, not to criticism 
of an institution or device designed to 
accomplish certain social objectives—for 
example, to pay assistance benefits to old 
people in need—but to denial that there is 
any need at all. This assumption may be 
right or wrong; the point is that we have 





to recognize it to be able to decide in- 
telligently the policies that rest on it. 


Assumptions 


The six assumptions that follow seem 
basic in determination of social security 
policy standards. Despite what I have just 
said of their importance, I shall have to 
state them briefly, without supporting ar- 
gument. I am aware that on every one 
there is very much more to be said and 
that the list is not complete. The purpose 
of the assumptions is to provide the base 
on which to erect and against which to 
measure a statement of social security stand- 
ards. It is understood that if the assump- 
tions are modified or rejected entirely the 
policy conclusions will not follow—how- 
ever logical the reasoning thereafter. Each 
man is at liberty—indeed as a responsible 
citizen he is required—to formulate his 
own assumptions. These assumptions— 
except for the third—may seem truisms, 
but it is neither likely nor necessary that 
there be agreement as long as they are 
clearly understood. I am sure that some 
of them are neither those of the average 
citizen nor of the present Social Security 
Administration. 

Assumption 1 is that American citizen- 
ship is one of obligations as well as rights 
and privileges, with the corollary that the 
time is long past—if indeed even in this 
fortunate land there ever was such a time 
—that our citizens could be divided into 
two permanent camps: those who have and 
only pay and those who have not and only 
receive. 

Assumption 2 is that, however great the 
productive efficiency of the United States 
and however certain we may be of this 
efficiency’s constantly growing greater, there 
are upper as well as lower limits to our 
living standards, including social security. 

Assumption 3 is that it is more likely 
that the average American citizen will, 
sooner or later, need social security bene- 
fits than that he will not. 

Assumption 4 is that the average Ameri- 
can citizen prefers benefits under a social 
insurance system, for which he qualifies 
with no reference to his individual means 
and need, to benefits under social 4ssist- 
ance, to qualify for which he has to prove need. 


Assumption 5 is that in making social 
security policy—this means social insur- 
ance—the government should restrict it- 
self to those major hazards to life and 
earning power for which the average citi- 
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zen does not provide minimum 
protection. 


reliable 


Assumption 6 is that a social security 
system, as far as consistent with its ob- 
jectives, must be one that is suitable and 
congenial to the temperament of the people 
it taxes and serves. 


So much for the assumptions. What 
standards derive logically from them? The 
substantive characteristics of a social se- 
curity and particularly a social insurance 
scheme fall naturally into three parts: those 
having to do with coverage, benefits and 
financing. The analysis that follows is in 
these terms. It is necessarily illustrative 
rather than complete. 


Coverage 


Since by definition social assistance cov- 
erage is universal, this question relates to 
social insurance only. Except in the tech- 
nical sense, coverage is a matter both of 
the hazards to be included and the persons 
to be insured. 


On the question of which hazards to life 
and earning power are major, there will be 
little disagreement. Spelled out in terms 
of specific causes, major hazards are those 
that result from accident and disease (in- 
dustrial or other), unemployment and old 
age. There will be much less agreement 
on the adequacy and reliability of volun- 
tary protection and thus of the proper 
scope of social insurance. I would pitch 
the standard for testing adequacy low, for 
reliability high. The level of voluntary 
protection against which to measure the 
case for compulsory insurance should be 
low in relation to the living standards of 
the working citizen and his family. This 
has a double advantage. It reserves the 
smallest possible area for compulsory treat- 
ment and it gives the citizen the largest 
possible incentive for self-help. On the 
other hand, the standard for testing the 
reliability of voluntary provision—or se- 
curity, if you will—should be relatively 
high, and the period of observation should 
be that of the average lifetime. If the 
assumption of presumptive need is sound, 
and I believe it is, the major decision to 
be made on the scope of the social insur- 
ance system is not which persons or which 
hazards to include, but at what level to 


set social insurance benefits. 
Others would add a third criterion by 
which to judge the sufficiency of voluntary 


provision against these major hazards: the 
cost of the protection. They would argue 
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that, even if voluntary provision should 
meet the tests of adequacy and reliability, 
it is still not good enough if, by some 
standard, it costs too much. For two 
reasons I omit this as a standard. First, 
the criterion is too nebulous. The deter- 
mination of comparative, including alterna- 
tive, costs—whether money, productive or 
human—is in an objective sense impossible. 
Considering money costs alone, qualitative 
comparisons are not possible because cost 
data are not standard; and without these, 
significant cost conclusions are not possi- 
ble. The question is not settled, of course, 
by arguing—as it is frequently argued, for 
example—that government operation of 
workmen’s compensation insurance is cheaper 
than private because the government ad- 
ministrator reports that he spends eight 
or ten per cent of premium income for 
administration where private insurers in 
the same state require up to forty. And 
even assuming that, given the same quality 
of performance, the money cost of private 
operation proves to be higher for private 
than for public operation, a reasoned deci- 
sion for or against private insurance must 
take into account those other costs that 
are reflected in their impact on individual 
and business incentive. Nothing so clearly 
points up the political nature of decisions 
in this area as the fact that, despite these 
handicaps and logical impossibilities, deci- 
sions are none the less made. This first 
reason for omitting cost as a coverage 
standard is not because it is not significant 
but because it defies objective analysis. 

The second reason for omitting cost in 
this connection is that, in fact if not in 
principle, once one has accepted the other 
two criteria—those of the hazards and the 
people—the question of cost becomes prac- 
tically irrelevant. If it is agreed that the 
average man has adequate and reliable pro- 
tection, the cost of this protection is not 
the critical factor. And if it is agreed 
that the average man does not have this 
protection, the case for social insurance is 
established without overt reference to money 
cost, although clearly money cost must have 
been a factor in bringing about this result. 

If the assumption of presumptive risk 
is scund—and even the staunchest proponent 
of private enterprise and of the capitalist 
economy will admit it is—the soundest 
standard for defining what persons are to 
be protected, and taxed, under a social 
Msurance system is that of universality. 
A sound system must cover every citizen 
on the basis of presumptive need; it is 
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only a matter of simple equity since other- 
Wise, with narrow coverage, millions of 
citizens will help pay for the benefits of 
their fellow citizens and they themselves 
be forced on to public assistance in time 
of need. Entirely apart from the technical 
difficulties of covering all citizens (for 
example, the self-employed), the trans- 
formation of social insurance from labor 
legislation to social legislation through 
expansion of coverage to all citizens is a 
slow and uncertain process. It is under- 
stood that universality is a standard that 
has to be interpreted in light of the hazards 
to be covered: social insurance of the in- 
dustrial injury hazard, for example, would 
cover all workers and their families; social 
insurance for the nonoccupational disability 
and medical care hazard, all citizens. 


Benefit Levels 


The determination of sound benefit stand- 
ards, even within the wide latitude per- 
mitted in this article, is more difficult than 
that of coverage. Two questions are basic: 
How liberal should the benefit schedule be? 
How directly should benefits be related to 
individual contributions (if any) toward 
these benefits? Discussion will be primarily 
in terms of persons drawing benefits for 
short-run hazards between periods of em- 
ployability, as for temporary disability or 
most unemployment. The standards, I 
believe, may be applied generally, however. 

Whether social insurance benefits are ade- 
quate for their purpose is partly a matter 
of their level, but, to a much greater de- 
gree, I believe, of their maximum duration. 
Of the two, level is, however, the critical 
factor. It is the one on which the average 
man, and the average claimant, fixes his 
attention. Benefit level—dollars per week 
paid in partial replacement of interrupted 
earnings—is critical also because it affects 
every benefit claim; benefit duration (given 
duration provisions of any liberality at all) 
affects a small minority of claims. Benefit 
level standards are also more difficult to 
justify objectively and thus more difficult 
to justify to the claimant. Benefit level 
must be kept well below the normal earn- 
ings of the claimant if he is to retain the 
incentive to return to work, but it is not 
possible to prove exactly how far below. 
To the claimant the benefit will always 
seem inadequate in terms of his standard, 
that of his usual earnings. 

Social insurance even more than private 
is a system of rough averages, and it is 
neither possible nor desirable to fix an 
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absolute_ratio of benefit to usual earnings 
to which an acceptable benefit schedule 
must always conform. If incentive for 
private provision is to be maintained, the 
only practicable way to judge the adequacy 
of a benefit schedule is in terms of the 
impact of insured loss on the claimant’s 
living standards, taking into account all 
resources available to meet the loss. One 
standard is suggested by the fact that the 
proportion of social insurance beneficiaries 
in other countries forced to seek public 
assistance runs usually between ten and 
twenty per cent. I, myself, would prefer 
ten rather than twenty as the standard, 
but this is a political decision. It is one 
peculiarly fraught with danger for Ameri- 
cans who so persistently confuse what they 
want with what they can have, and who 
have so often seen the best estimates of 
their experts in all fields turn out to be 
gigantic understatements. 


One of the handicaps under which social 
security must operate in the United States 
is that, to a degree greater than is generally 
realized, the social security idea and the 
American temperament represent irrecon- 
cilable points of view. Americans pride 
themselves on being insurance-minded, and 
indeed nowhere in the world has application 
of the insurance idea been carried as far. 
I often think, however, when I hear the 
average citizen discuss what he considers 
the strengths and weaknesses of private in- 
surance contracts, that he favors insurance 
despite what he regards as its faults, and 
that Americans are not so much insurance 
as benefit-minded. The American : instinct 
for dwelling fondly on benefits and going 
easily on costs is, fortunately, pretty gen- 
erally inhibited in private insurance by 
cash-on-the-line and individual responsibil- 
ity for financing (noncontributory group 
insurance an important exception). In so- 
cial insurance, where the relation between 
the individual contribution and the benefit 
is relatively remote, if there is any at all, 
and where costs are often obscured either 
because they are hard to state in definite 
terms or because financial provision for 
these costs is deferred, and where it is 
always politically more convenient to em- 
phasize benefits rather than costs, these 
inhibitions do not operate. 


It is no exaggeration to conclude that 
this question of benefit level is the critical 
American social security issue. Social in- 
surance can work here, and it can be used 
to support rather than undermine individ- 
ual initiative and individual enterprise, but 
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only if it restricts its role to providing a 
modest minimum. If it attempts to com- 
pete with private insurance, to provide 
benefits adequate by private insurance stand- 
ards, it will work great harm both to itself 
and to private insurance as well. 


One result of acceptance of the standard 
of benefit-level adequacy proposed is that 
in individual] cases assistance standards will 
be higher than for insurance. This is not, 
as is so often argued or assumed, a fault 
of social insurance, but a limiting char- 
acteristic that flows from its basis in 
broad averages that must be taken into 
account in setting the social insurance 
benefit level. It is not an insuperable prob- 
lem. Given universal coverage—which mini- 
mizes the number both of persons drawing 
benefits from assistance only and of those 
drawing from both programs simultaneously 
—the experience of the world is that most 
men prefer rights at the insurance level 
rather than privileges at the assistance 
level, however liberally and humanely the 
latter are administered. 


Level or Duration? 


If (as is practically always the case) 
there must be a choice between benefits 
liberal in level and benefits liberal in dura- 
tion, I should always choose the latter. 
The prime reason for social insurance is to 
give the citizen an added margin of se- 
curity, and a time or money limit on 
benefits that shuts down on the claimant 
when he is not ready to return to work 
is not security. It is a gross and arbitrary 
and cruel insecurity. The important re- 
quirement of a social insurance benefit is 
that it be sure; in the words of the British 
workman discussing his unemployment in- 
surance benefit, low both absolutely and in 
relation to his usual wages, “It’s summat 
to get along with.” 


Cash benefits paid for loss of earnings 
are not adequate in duration unless they 
are paid as long as the loss continues: 
until death or recovery or rehabilitation. 
Limits of benefit weeks or aggregate dollar 
amounts for such losses, particularly those 
long-term and presumably permanent, have 
no justification, financial, administrative or 
human. In principle this same standard 
of duration is applied also to losses of 
earnings due to factors presumably tem- 
porary, as in the typical disability or un- 
employment claim, that is, to pay as long 
as the loss remains short-term and to stop 
paying when it turns out to be chronic or 
permanent. 
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The trouble is that in practice it is 
dificult to put one’s finger on the exact 
moment when the claim slips from the 
temporary to the permanent category. One 
is dealing here with concepts—of disability, 
sickness, employability, unemloyment—that 
are highly subjective. The consequences of 
error are magnified many times by the fact 
that the typical claimant is a person with 
years of potential earning power. In prac- 
tice, therefore, it is necessary—for financial, 
administrative and moral reasons—at some 
point to put an arbitrary stop on duration 
of disability and unemployment benefits, 
the most usual being twenty-six weeks. 
There is no special logic in twenty-six 
weeks; the limit serves its purpose if it 
gives claimant and administrator ample 
time to do what can be done to prevent 
the temporary claim from turning into a 
permanent one, and if at the end of the 
period it says positively that there are no 
more benefits under this system. 


Adequacy of Benefits 


We have no recent information on the 
adequacy of unemployment insurance bene- 
fits in this country, but an average weekly 
benefit in 1948 of $19.03, a third of average 
weekly wages, suggests that the chance of 
overadequacy of benefit level is remote. On 
adequacy in terms of duration the picture, 
though again an indirect one, is clearer. 
Thirty per cent of all claimants exhausted 
their benefit rights before they found new 
jobs, after an average spell of only 17.3 
weeks of unemployment. 

Benefits to persons permanently detached 
from the labor market should be at a level 
below that for persons between jobs; the 
very fact that at the end of six months 
there is to be a new deal and a lower 
benefit level itself is an effective instrument 
for rehabilitating the disability and un- 
employment claimant. Even in the special 
case of old-age insurance, which affects the 
millions and which should give every in- 
centive to the ablebodied old to continue 
at work, benefits dare not be at a level too 
near the claimant’s normal earnings. Other- 
wise, the incentive to keep at work and to 
keep on adding what he can to the national 
product and to his personal well-being will 
be lacking or reduced. 


As insurance benefit levels cannot be 
aligned closely with individual need, so 
they cannot be related precisely to individ- 
ual contributions. Claimants are critical, 
for example, when they learn that others 
who have been earning $5 less a week than 
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they are nevertheless drawing the same 
dollar benefits. The criticism lies in the 
lack of understanding of the nature of 
social insurance. Private insurance stand- 
ards of equity—whose precision by the way 
is grossly exaggerated by the average man 
—simply do not apply when the objective 
of the insurance scheme is social, when 
membership is compulsory and when the 
financing is partly or wholly from sources 
other than the beneficiary. Too many 
Americans continue to regard social insur- 
ance as very much the same as private 
insurance, only bigger and better and cheaper. 
One result is that, quite improperly, they 
judge the former by the standards of the 
latter. The concept of insurance—of turn- 
ing over title to a part of one’s wealth 
to a pool, without guarantee, as in banking, 
of money back—is a mature concept and 
it requires a mature point of view to under- 
stand and use it soundly. How much 
more mature must be the attitude of the 
citizen toward social insurance, in which 
the pooling or the sharing idea is carried 
so much further, and exact equity to the 
individual contributor is so. unsuitable and 
unnecessary. 


Social insurance benefit standards finally 
are influenced by the way the requirements 
of benefit qualification are drawn up. If 
it is true that social insurance should be 
reserved for hazards for which the average 
man does not make adequate provision, it 
follows that, for hazards socially insured, 
benefits should cover only that part of loss 
that he cannot absorb out of other re- 
sources. I believe that the deductible, a 
venerable and useful device for eliminating 
small and high frequency losses which the 
individual can be expected to absorb as 
running expense, is much too timidly ap- 
plied in unemployment and temporary disa- 
bility insurance. In the former, for example, 
the clear trend is to reduce its use further 
and further. In temporary disability in- 
surance a waiting period of at least two 
weeks, retroactive perhaps at four, would 
eliminate an enormous segment of physical 
and moral hazard that is much better 
borne by the individual than by the in- 
surance fund. Old-age benefit rights should 
be divorced, as completely as financial con- 
siderations allow, from the question of the 
beneficiary’s income from other sources, 
earned or other. Disqualification for earned 
income is really a concealed-means test, 
and the more liberal the permitted allow- 
ance on earnings the better. A sound 
compromise between social insurance ideals 
and fiscal and human realities is the new 





British provision that combines a bonus 
for every year of postponed retirement be- 
tween sixty-five and seventy with a liberal 
definition of retirement itself, in terms of 
permitted earned income. 


Financial Standards 


Assumption 2—that American living 
standards, as all other institutions, have 
limits—leads to a number of observations 
on social security financial standards. We 
can, as Farley and Billings have pointed 
out in one of the most searching examina- 
tions of social security costs yet to appear 
in this country, have as much social se- 
curity as we want. What we cannot have 
is social security and everything else that 
makes up the American standard of living 
—automobiles and education, national de- 
fense and TV, price subsidies and paid 
vacations—unless, a great big unless, we 
can increase the national product by that 
much more for this new item in the na- 
tional budget. I would be more impressed 
with the argument that social security 
costs can be paid out of new increases in 
our productive efficiency were it not that 
so many other added costs are also ex- 
pected to be absorbed from this same source. 


I am aware, of course, that to a degree 
the social security item is not entirely a 


new cost; it is in part a transfer from 
another account labeled social assistance or 
public and private relief. I am also in- 
creasingly aware—can this be advancing 
age?—that whatever the social gains of a 
new program to cover a hazard previously 
uncovered, the net effect is an increase in 
money outlay. This is another way of 
saying that our standards of social security 
have gone up with all our other standards. 
I am prepared to concede, in deference to 
the purchasing power economists, that there 
are gains as well as costs to the body 
politic from the resulting transfer of pur- 
chasing power from the haves to the have- 
nots. At the same time, I am very far from 
conceding the corollary so often drawn 
that the effects of this transfer are only 
and always good. 


Because social security costs are com- 
petitive or alternative, it is neither possible 
nor necessary to say in specific figures how 
much social security we can afford. We do 
need to know now, as nearly as we can, 
the cost, ultimate as against immediate, for 
universal as well as limited coverage, of 
our social security programs. The simplest 
way to find out these costs is to begin 
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paying benefits now, and not several decades 
later, to all citizens and not to a select 
group. Elimination in the revised OASI 
benefit formula of the increment factor for 
each year of covered employment is one 
example of a step which could be taken in 
this direction. Once it were taken, it alone 
would take us a long way toward realistic 
appreciation of the heft and impact of these 
benefits; the average man would be forced 
consciously to compare the alternatives of 
what he wants and what he wants to pay 
for. Nothing would quite make the cost 
of social security so concrete, and the case 
for the widest possible sharing of costs so 
clear and inescapable, as such a facing up 
to our obligations. In the case of social 
insurance there would still be arguments 
aplenty on the fairest division of financial 
responsibility among three parties—I as- 
sume there must be three—but the parties 
would not be arguing on the assumption 
that ultimate costs are, say, five per cent 
of payroll, when in fact they are ten or 
fifteen. The current division of financial 
responsibility between employers and em- 
plovees (the government at the moment 
still the silent partner) for OASI unem- 
ployment and temporary disability insur- 
ance runs at about two thirds and one 
third respectively. World experience (ex- 
cept Russian, where the dividing lines be- 
tween state and citizen, employer and em- 
ployee, cannot be distinguished) shows that 
this is a division that cannot continue. I 
should add that, given my postulates of 
universality of coverage and modesty of 
benefit level, I believe it is a division that 
in equity should not continue. 

This brings us to the end of the analysis. 
Perforce I have gone hastily over many 
matters, some of them as basic as those 
discussed: for example, that complex of 
issues referred to as reserves (though in- 
ferences can be drawn from the standard 
suggested for financing), and the question of 
the soundest division of authority between 
federal and state governments. You and 
I, I am sure, are not in complete agreement 
on the assumptions underlying social se- 
curity. We will be in less agreement on 
the standards that, to my way of thinking, 
result from these assumptions. This last 
is ‘not important. The important thing 
is that Americans realize that these are 
issues in which every citizen is intimately 
involved; and that, while the headlines go 
to wars and rumors of wars, to famines and 
pestilences, the issues of social security 
may well be as critical as any of these. 


[The End] 
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Improvements 


and 


Betterments Insurance 


By C. OSCAR CARLSON 


This article is based upon an address 
before the Insurance Committee of the 
Chicago Bar Association. It was also 
printed in The Independent Adjuster. 
The author is a member of the Chicago 
law firm of McKinney and Carlson 


AS IS WELL KNOWN tenants fre- 
!\ quently make alterations and improve- 
ments—sometimes extensive and_ costly, 
sometimes less extensive—in buildings, or 
portions of buildings leased by them, in 
order to make the buildings, or portions 
thereof, suitable for the business of the 
tenants, conducted or to be conducted in 
such buildings. Such tenants, of course, 
have an insurable interest in such altera- 
tions and improvements for the reason, at 
least, that they will sustain loss of the use 
of the improvements by damage thereto or 
destruction thereof, and usually desire such 
insurance protection as may be available on 
such improvements. So-called “improve- 
ments and betterments insurance” is de- 
signed to provide insurance protection to 
such tenants against loss from destruction 
of or damage-to the alterations and im- 
provements made by the tenants in leased 
buildings. 


The meaning of “improvements and bet- 
terments,” as used in a policy of insurance 
against loss on a tenant’s improvements and 
betterments to a building occupied by him, 
does not seem to present any difficulty. As 
used in such a policy, the term implies some 
substantial alteration in or addition to the 
described building, designed to make it 
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suitable for the tenant’s business, and 
amounting to something more than simple, 
ordinary repairs necessary to maintain the 
building in a tenantable condition. In the 
case of Modern Music Shop, Inc. v. Con- 
cordia Fire Insurance Company, 131 Misc. 
305, 226 N. Y. S. 630, the court defined the 
words “betterments” and “improvements,” 
and stated the scope of insurance covering 
on improvements 
follows: 


and betterments as 


“The words ‘betterments’ and ‘improve- 
ments’ are terms of elasticity, and are really 
synonyms, being words of the same or like 
meaning. To ‘better’ is in fact to improve, 
and to ‘improve’ is to make better. As they 
are used in the policy, I think these words 
imply and mean a substantial or fairly sub- 
stantial alteration, addition, or change in 
the premises used and occupied by the as- 
sured, rising about and beyond and amount- 
ing to something more than a simple or 
minor repair.” 


A tenant may, and not infrequently does, 
erect complete buildings for the conduct of 
his business on land leased under a ground 
lease. But generally in such cases the tenant 
owns the buildings and obtains insurance 
on his interest in the buildings as such, and 
not merely on improvements and _ better- 
ments. And such insurance is not within 
the scope of this discussion of improve- 
ments and betterments insurance. 


Likewise a tenant, apart from any im- 
provements or betterments made by him in 
a leased building, has an insurable interest 
in such building and frequently procures 
so-called “leasehold insurance” to indem- 
nify him for loss suffered by termination of 





his lease if the leased permises are rendered 
untenantable by a peril insured against; but 
this type of insurance is also outside the 
scope of this discussion. 


A distinction must be drawn, also, be- 
tween improvements to the building and the 
tenant’s “trade fixtures.” The latter belong 
to the tenant and are removable, at least if 
removed before or at the expiration of the 
lease, and are not improvements and better- 
ments to the building; hence they are not 
within the coverage of insurance on im- 
provements and betterments. Sometimes 
under the provisions of the lease improve- 
ments and betterments to the building may 
be such as to be removable, and the tenant 
is permitted to remove them at the expira- 
tion of the lease. But even in such cases im- 
provements and betterments which in fact 
form a part of the building are distinguish- 
able from trade fixtures. 


Method of Coverage 


Improvements and_ betterments  in- 
surance, at least in its present form, seems 
to be of comparatively recent origin. You 
are not likely to find any discussion of the 
subject in any but comparatively recent 
cases, nor in, the older textbooks on the 
subject of insurance. 


Insurance on the tenant’s improvements 
and betterments to a building is generally, 
at the present time (at least in some sec- 
tions of the country), effected by incorpo- 
rating in the tenant’s fire insurance policies 
covering on personal property of the tenant 
(usually in connection with insurance under 
a form covering on the “contents” of a de- 
scribed building) a clause providing cover- 
age on “improvements and betterments” to 
the described building, not the property of 
the tenant. Such insurance may be effected, 
of course, by a separate policy covering 
specifically on “improvements and _better- 
ments” to a described building, or by other 
appropriate description, and some of the 
cases where the subject has been considered 
seem to have involved such policies. 


But by whatever means the insurance is 
effected, or whatever form of “improvements 
and betterments” clause is used, the pro- 
vision relating to coverage on improve- 
ments and betterments must be construed 
in connection with the general insuring 
clause and other applicable provisions of 
the policy form to which the improvements 
and betterments clause or form is attached 
and of which it forms a part; and some- 
times perhaps valued policy laws must also 
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be considered, in order to determine the 
amount of coverage or the recovery to 
which the insured tenant is entitled for de- 
struction of or damage to the improve- 
ments and betterments made by him to the 
leased building. 


In the case of Prussian National Insurance 
Company v. Empire Catering Company, 113 
Ill. App. 64, the court denied recovery to the 
insured tenant under a policy issued to him, 
for loss on certain described parts of the 
building which were improvements made to 
the building by the tenant, on the ground that 
insured was not the unconditional and sole 
owner of the property covered, as required 
by the policy, and on the ground that the 
limited interest of the insured in the prop- 
erty described, or the fact that it was only 
a tenant of the building, did not appear in 
the policy. But the forms of policies now in 
general—I may say almost universal—use, 
do not contain any unconditional and sole 
ownership clause, such as was contained in 
the older forms of policies like that involved 
in the Empire Catering Company case. That 
case, and any other similar cases, therefore, 
may be laid to one side and disregarded in 
considering improvements and betterments 
insurance in its present form. 


Measure of Recovery 


The only serious problem that is likely 
to arise under the modern form of policy in 
connection with insurance on improvements 
and betterments, which may be said to be 
peculiar to that type of insurance and which 
is not encountered in insurance cases gen- 
erally, relates to the extent of the tenant’s 
insurable interest and the amount of loss 
suffered by the insured tenant from de- 
struction of or damage to the improvements 
and betterments made by him to the build- 
ing; more particularly, whether he is en- 
titled to recover on the basis of the intrinsic 
cash value of the improvements and better- 
ments at the date of loss, not exceeding the 
cost of repair er replacement thereof, less 
depreciation, or whether he is entitled to 
recover only the value of the use of the im- 
provements and betterments from the date 
of the loss to the expiration of the lease. 
And if the latter is the basis of recovery, 
then the further question (which frequently 
involves difficulty) may be presented, as to 
how the value of such use of the improve- 
ments and betterments during the unex- 
pired term of the lease is to be determined. 


Unquestionably, as stated, a tenant has 
an insurable interest in the improvements 
and betterments made by him to a building, 
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or part thereof, leased by him, and may 
properly take out insurance on such im- 
provements and betterments. But it would 
seem that such insurable interest should be 
limited to the value of the use of such im- 
provements and betterments during the un- 
expired term of the lease, for the reason 
that a contract of insurance involving de- 
struction of or damage to property is a 
personal contract of indemnity; and as the 
only loss the tenant can suffer is the loss of 
the use of the improvements and _ better- 
ments during the term of the lease, the 
measure of recovery in every case should 
be a sum not exceeding the value of the 
use of such improvements and betterments 
during the unexpired term of the lease. 


There are many cases, however, rep- 
resenting apparently the numerical weight 
of authority, which hold that if the insured 
has an insurable interest at the date of the 
policy, and also at the date of the loss, and 
the policy contains no other limitation on 
the amount recoverable, the insured is en- 
titled to recover the cash value of the 
property covered in case of destruction 
thereof, not exceeding the sum insured. 
Thus, in Andes Insurance Company v, Fish, 
71 Ill. 620, the court said that “in the absence 
of fraud or mistake, and where not other- 
wise limited by the policy, the assured is 
entitled to recover where he has an insur- 
able interest, at the time the policy is 
obtained, and also at the time of the loss, 
whether that interest be a title in fee, for 
life, or only merely equitable, the whole 
amount of damage done to the property, not 
exceeding the amount for which it is in- 
sured.” And in the case of Simmons v. 
Home Insurance Company, 235 Ill. App. 334, 
where the policies covered buildings on 
leased ground, the court held that although 
the tenant had no right to remove the 
buildings at the expiration of the lease the 
insured was entitled to recover the full 
value of the buildings, not exceeding the 
sum insured, and that the “court did not 
err in refusing to instruct the jury that he 
the insured tenant could only recover for the 
value of the use of the buildings during 
the unexpired term of the lease.” Other 
cases supporting this view are cited in 26 
Corpus Juris, paragraph 459, where the gen- 
eral rule is stated substantially in the 
language of the Andes case; and later cases 
to the same effect are cited in 45 Corpus 
Juris Secundum 1023, paragraph 919. There 
are, however, cases to the contrary, as 
shown by citations in these texts, in the sec- 
tions referred to. And it would seem clear 
(in the absence of some controlling statu- 
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tory provisions to the contrary) that the 
policy may in every case limit the insurance 
and the recovery to the actual interest of 
the insured. 


Modern Policy Form 


Under the general insuring clause of the 
modern form of fire insurance policy (which, 
as stated, is now in almost universal use), the 
company insures the named insured and legal 
representatives “to the extent of the actual 
cash value of the property at the time of loss 
but not exceeding the amount it would cost 
to repair or replace the property with material 
of like kind and quality within a reasonable 
time after such loss, without allowance for any 
increased cost of repair or reconstruction by 
reason of any ordinance or law regulating con- 
struction or repair and without compensation 
for loss resulting from interruption of busi- 
ness or manufacture, nor in any event for 
more than the interest of the insured, against 
all direct loss,” etc., to the property described 
in the policy, the amount being of course 
further limited to the amount of insurance 
stated in the policy. 


To such form of policy (where we as- 
sume the insured is a tenant of the build- 
ing and the policy is designed to cover on 
his personal property) is attached a form 
or rider which covers in a stated sum on 
“contents” of the described building, and 
which covers also on “improvements and 
betterments” to the building in substantially 
the following language: 


“Liability is also assumed for loss or 
damage to the insured’s interest in improve- 
ments and betterments to the building de- 
scribed herein (excepting when building is 
owned by the insured or when said im- 
provements and betterments are covered 
jointly in the name of the owner of the 
building and the tenant or lessee).” 


Under such provision, the insurance on 
a tenant’s improvements and betterments 
to a leased building would seeem to be 
clearly limited to the tenant’s interest in 
such improvements and betterments. And 
such interest, it would seem, is ordinarily 
limited to the value to the tenant of the use 
of such improvements and betterments dur- 
ing the term of the lease, because that is 
all the loss he can sustain by the destruc- 
tion of such improvements and betterments. 


This would seem to be the sound con- 
clusion under policy provisions like those 
quoted, and the rule fairly deducible from 
the decided cases, although there are also 
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some cases which hold that the measure of 
recovery is the value of the improvements 
and betterments or the cost of repair or re- 
placement of damaged parts in case of only 
partial loss. 


But in the cases which have considered 
this type of insurance, the coverage has not 
always (or usually) been expressly limited 
to the interest of the insured in the im- 
provements and betterments, and there is 
no case so far as I know or have found 
where a distinction has been sharply drawn 
based on the exact form of the coverage. 


Another Form 


I wish to draw attention to another form 
under which improvements and betterments 
insurance seems to be sometimes written, 
apparently on special types of risks. This 
form is as follows: 


“On improvements and betterments to 
buildings, except to buildings owned by the 
insured or while located on the premises of 
any manufacturing plant owned or con- 
trolled by the insured. This Company 
agrees to accept and consider the insured, 
in the event of loss or damage, in the 
position of sole and unconditional owner 
of such improvements and betterments, any 


contract or lease the assured may have to 
the contrary notwithstanding.” 


This appears to have been substantially 
the form involved in the case of Alexandra 
Restaurant, Inc. v. New Hampshire Fire 
Insurance Company, 6 CCH Fire Ann 
CASUALTY CASEs 425, 272 App. Div. 346, 71 
N. Y. S. (2d) 515, although that point is 
not specially noted in the opinion and does 
not seem to have formed the basis of the 
decision of the Appellate Division. But it 
is mentioned in the brief report of the af- 
firmance of the Appellate Division by the 
Court of Appeals of New York without 
opinion in 297 N. Y. 858, 79 N. E. (2d) 268, 
which may imply that the affirmance was 
based on this ground. No question appears 
to have been raised in this case as to the 
nature or extent of the interest of the tenant 
in the property, and that question was not 
discussed. 


The question as to the nature and extent 
of the coverage afforded to the tenant and 
the measure of his recovery in case of loss 
under a policy insuring him against loss 
on his improvements and betterments to 
the building occupied by him is carefully 
and at some length considered by the 
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Supreme Court of Minnesota in the case of 
Harrington v. Agricultural Insurance Com- 
pany, 179 Minn, 510, 229 N. W. 792, 68 
A. L. R. 1340, which may well be con- 
sidered a leading case on the subject of im- 
provements and betterments insurance. The 
exact form of coverage is not stated in the 
opinion, but it is noted that under the terms 
of the lease the improvements and better- 
ments when made became a part of the 
building and the property of the landlord. 
The court held that the measure of the ten- 
ant’s insurable interest and of his recovery 
for loss of the improvements and _better- 
ments was not the “sound value” or “full 
and intrinsic value” of the improvements 
and betterments, but that the tenant’s in- 
surable interest in such improvements and 
betterments extended only to the value of 
their use during the term of the lease, and 
that the lessee’s measure of recovery for de- 
struction of such improvements and better- 
ments was the value to the tenant of their 
use during the unexpired term of the lease. 
The court said, in part: 


“To rule that an insured may recover 
regardless of the value of his interest would 
require, in our judgment, an erroneous con- 
struction and application of the insurance con- 
tract. It would remove it from the class of 
contracts for indemnity against loss, to which 
agreements to insure must be confined to pre- 
vent their being gambling contracts and so 
against public policy. It would change the 
contract from one of pure indemnity into 
one for gain. To illustrate the idea, we 
must assume that the value of the plaintiff's 
interest in the property insured did not 
exceed $3,500. Yet the award was for 
$11,304.52. It is not a permissible purpose 
of insurance contracts to provide for any 
such gain in addition to indemnity for ac- 
tual loss. 


“The results of the rule contended for 
by plaintiff, were it adopted, would be as- 
tounding, at least from the viewpoint that 
the only permissible object of insurance is 
indemnity rather than profit. It would per- 
mit the ordinary lessee of real estate, even 
for a short term and without title to or 
any obligation to replace the buildings, to 
insure them in his own name, and, in case 
of their destruction, recover the entire value. 
It would allow a mortgagee or other lien- 
holder to insure the property and recover 
the full amount of the insurance however 
much it might exceed the debt secured. 
It cannot be the law that, given an insur- 
able interest, the insured may always recover 
the full amount of the insurance regardless 
of the value of his interest and the actual 
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loss to him. Such a rule finds its only 
proper application in cases of total loss 
under valued policies. 


“It is plausible, but not convincing, to 
argue that the ‘loss or damage’ which is the 
only thing insured against is, according to 
the policies, ‘to be estimated according to 
the actual value of the insured property 
at the time when such loss or damage hap- 
pens’. That means nothing more, in a case 
of this kind, than that the actual value of 
the property is a factor in determining loss. 
It is not controlling simply because the 
contract is not for profit but for indemnity 
only. It is to compensate only for loss 
sustained. Every implication must be 
against any undertaking to pay a premium 
or profit in addition.” 


In the cases of Lighting Fixture Supply 
Company, Inc., v. Fidelity Union Fire Insurance 
Company, 55 F. (2d) 110 (CCA-5), and Light- 
ing Fixture Supply Company, Inc., v. Pacific 
Fire Insurance Company, 176 La. 499, 146 
So. 35, it was also held that the limit of re- 
covery by the tenant for loss on improvements 
and betterments made by him to the leased 
building in case of loss was the value of the 
use of such improvements and betterments 
during the unexpired term of the lease, and 
not the value of the improvements and 
betterments. 


S»ecial Leasing Conditions 


The cases of Phoenix Insurance Company 
v. Schulman Company, Inc., 125 Va. 281, 99 
N. E. 602, and Springfield Fire and Marine 
Insurance Company v. Republic Insurance 
Company, 262 S. W. 814 (Tex. Civ. App.), 
are somewhat hard to classify, owing to 
the peculiar facts. In the Schulman Company 
case, the policy covered on the interest of 
the insured in the permanent improvements 
made by the insured tenant to the described 
building, and provided that the company 
would indemnify the insured against loss 
to the property only in case of total de- 
struction by fire, and that in no event 
should liability exceed the interest of the 
insured in the property. The policy stated 
the original cost of the improvements and 
provided that such cost was subject to a 
certain monthly reduction from the date the 
improvements were made to the date of 
loss, if any, and that the amount of the 
insured’s interest remaining at the time of 
the fire, as so determined, was also subject 
to deduction for depreciation as provided 
in the printed conditions of the policy. The 
court held that under these provisions the 
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policy was valued and that the insured’s 
interest in the property was the value of 
the improvements. In the Springfield case, 
the Springfield policy covered on improve- 
ments, parts and betterments attached to a 
described building, without expressly limit- 
ing the insurance to the interest of the 
insured. The building was occupied by 
the lessee as a theater. Under the lease, the 
landlord was required, in case of loss, to 
restore only the walls and roof of the 
building, and when this was done the ten- 
ant, in order to continue to operate its 
theater, was obliged to restore the improve- 
ments it had originally made. Under this 
state of facts, the court held that the true 
measure of damage, in order to indemnify 
the insured, was the cost of replacing the 
parts and betterments placed by the insured 
in the leased building in order to conduct 
the theater business therein. 


A distinction perhaps may be drawn be- 
tween the case of a lease where the tenant 
has no right to remove his improvements 
and betterments to the building at the ex- 
piration of the lease (as is generally the 
case) and a case where under the terms of 
the lease the tenant has the right to remove 
them at the expiration of the lease. The 
Modern Music Shop case, to which reference 
has been made, was a case where the ten- 
ant, under the terms of the lease, had the 
right to remove the improvements and bet- 
terments to the building, and the insurance 
under the policy included the insured’s 
interest in improvements and betterments 
to the building. The court held that the 
tenant was the absolute owner of the im- 
provements and betterments made by him 
and was insured as such absolute owner, 
and that he was entitled to recover their 
actual value and not merely the value of 
their use. 


Rule Questioned 


But the soundness of the view that a 
tenant is entitled to recover the actual cash 
value of improvements and_ betterments, 
rather than the value of their use, is open 
to question, even where the tenant has the 
right to remove such improvements and 
betterments at the expiration of the lease, 
because even where the right of removal 
exists the actual removability of the im- 
provements and betterments is more theo- 
retical than real, in the great majority of 
cases at least, for the reason that the ex- 
pense of removal and the probable neces- 
sity of restoring the building to its original 
condition would be such that the improve- 
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ments and betterments would have no value 
for removal purposes. The value of a ten- 
ant’s improvements and betterments to a 
building generally cannot be said to exceed 
the value of their use during the term of 
the lease, even where there is a right of 
removal at the expiration of the lease, and, 
except possibly in rare cases, the tenant’s 
measure of recovery in case of destruction 
of the improvements and_ betterments 
should be the value of their use during the 
unexpired term of the lease. 


However, in case of only partial damage 
to the improvements and betterments, involv- 
ing only repair and restoration of damaged 
parts, or in case of special circumstances 
such as were involved in the Schulman 
Company case previously mentioned, it may 
perhaps be fairly said that the tenant’s 
loss is the cost of repairing or restoring 
the damaged improvements and betterments. 
But where the insurance is expressly limited 
to the insured’s interest in the property, 
it is difficult to anticipate circumstances 
where recovery could properly exceed the 
value of the use of the improvements and 
betterments during the unexpired term of 
the lease. 


Valued Policy Laws 


Mention has been made of the possible 
influence of valued policy laws on the amount 
of recovery for total loss of improvements 
and betterments. Such laws generally ap- 
ply to total loss on buildings and structures, 
and have been held to apply to buildings 
owned by the insured, standing on leased 
ground. But I have found no case where 
such statutory provisions have been applied 
to a tenant’s insurance on improvements 
and betterments. Minnesota has such a 
valued policy law, which the supreme court 
of that state has held applies to insurance 
against loss of rents from a building (Heim 
v. American Alliance Insurance Company, 180 
N. W. 224). But the court in the Harrington 
case seems to have considered such statute 
inapplicable to a tenant’s insurance on his 
improvements and betterments to a build- 
ing. And in the cases of Lighting Fixture 
Supply Company, Inc., v. Fidelity Union Fire 
Insurance Company, and Lighting Fixture 
Supply Company, Inc., v. Pacific Fire Insur- 
ance Company, previously referred to, the 
courts agreed that the valued policy law of 
Louisiana did not apply to such insurance, 
although the two courts differed as to the 
reasons for reaching that conclusion. In 
the Schulman Company case the court held the 
policy was valued, but this was thought to 
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result from the peculiar provisions of the 
policy itself, and not by virtue of statute. 


The form of improvements and better- 
ments clause before mentioned, under which 
the insurance is not limited to the interest 
of the insured and under which the insur- 
ance company agrees to treat the insured 
as sole and unconditional owner of the im- 
provements and betterments in case of loss, 
any contract or lease the insured may have 
made to the contrary notwithstanding, 
seems to amount to an agreement by the 
company to pay the insured, in case of loss, 
the value of the improvements and better- 
ments, regardless of his actual interest or 
of the amount of loss actually sustained by 
the insured by destruction of his improve- 
ments and betterments. It seems to amount 
to an agreement to pay the insured for 
destruction of his improvements and better- 
ments for loss which he can never suffer. 
If this be the effect of this clause, then it 
would seem that it is, at least to the extent 
that the company agrees to pay the insured 
for a loss which he never can suffer, a mere 
wagering contract, and therefore contrary 
to public policy and void, as suggested in 
the Harrington case. Perhaps it may be said 
that such agreement may be sustained upon 
the same theory under which it is held that 
an insurance policy insuring against de- 
struction of or damage to property may be 
valued by agreement or upon the theory 
under which valued policy laws are sus- 
tained. However, in such cases it may be 
assumed that the policy is issued for not 
more than the true value of the property. 
Under this improvements and betterments 
clause, the agreement seems to be to pay 
the insured in the event of loss a sum 
necessarily in excess of the amount which 
would represent his actual loss. 


Double Recovery 


It would seem further, at least in cases 
where the improvements and betterments be- 
came a part of the building and thus belong 
to the landlord, that if the landlord carried 
insurance upon his building and the tenant 
also carried insurance on his improvements 
and betterments, both the landlord and the 
tenant could recover the full value of the 
improvements and betterments, assuming 
each had insurance sufficient to cover the 
full value. This is graphically illustrated 
by the Alexandra Restaurant case, where the 
lessor under the terms of the lease was 
required to and did, out of the proceeds of 
his insurance, repair the premises and re- 
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store them to their condition before the 
fire, including the tenant’s improvements 
and betterments, and the court held that the 
tenant, although it. had actually suffered no 
loss on the improvements and betterments, 
was entitled to recover under his policy the 
full amount of the loss, and that the ten- 
ant’s insurer was not entitled to the benefit 
of any contract between the landlord and 
the tenant in regard to restoration of the 
premises or to any redress against the 
landlord or the landlord’s insurers under 
the subrogation provisions of its policy. 
The result of the case was that the tenant 
collected approximately $4,000 for supposed 
loss to its improvements and betterments, 
although it actually suffered no loss at all, 
and the recovery represented a clear profit 
to the insured in the amount of his recov- 
ery. This should not be. The decision 
seems unsound and contrary to the law in 
other jurisdictions, as appears from the case 
of Beman v. Springfield, 303 Ill. App. 454, and 
cases cited in the opinion in that case. Nev- 
ertheless, the Alexandra Restaurant case 
illustrates the danger in certain circum- 
stances where a policy covering on improve- 
ments and betterments contains no limitation 
on the amount of recovery other than the 
amount of insurance named in the policy. 


‘ 


Evaluating Loss 

Unfortunately, the cases which teach us 
that the insurable interest of a tenant in his 
improvements and betterments to a leased 
building or part thereof and his measure 
of recovery in case of loss are limited to 
the value of the use of such improvements 


MISSTATEMENT OF AGE 


Admissible evidence has included an ap- 
plication for a marriage license,” application 
for insurance in another company, records 
of the Veterans Administration, registration 
with election commissioners and death cer- 
tificates.” 

The age adjustment problem will con- 
tinue. The alertness with which such mis- 
representations are met will be a most effective 
way to settle the problem. 

Inasmuch as these matters of age adjust- 
ment will gradually tend to decline, and in 


the near future life insurance companies will 
not have many age adjustments, there is a 


% Home Life Insurance Company v. Green- 
span, cited in footnote 13. 

”% Goldberg v. Hercules Life Insurance Com- 
pany, 2 CCH Life Cases 585, 131 S. W. (2d) 


Improvements and Betterments 


and betterments during the unexpired term 
of the lease do not give any hint as to how 
such value is to be computed. The value 
of such use would be determined very 
largely, it would seem, from the amount 
of rent payable, the amount of business 
done by the insured and profits derived 
from such business; and all such factors, 
and perhaps many others, would have to be 
considered. If the tenant was operating at 
a loss or was making no profit from his 
business he conceivably would sustain no 
substantial loss by destruction of or dam- 
age to the improvements and betterments. 
Cases involving use and occupancy or busi- 
ness interruptions insurance may be of some 
value and furnish some clues to the kind 
of evidence necessary to prove the amount 
of the tenant’s loss from damage to or 
destruction of his improvements and better- 
ments to a leased building. Possibly, also, 
the cost of the improvements and better- 
ments may be spread over the term of the 
lease and the “unearned” portion of such 
cost at the date of loss treated as the 
tenant’s interest at that date and his loss 
determined accordingly. But this may not 
be the same as the value of the use of 
the improvements and betterments to the 
expiration of the lease, and at best, perhaps, 
would be an unsatisfactory expedient for 
the determination of the loss. Until a spe- 
cific formula is included in the policy, or a 
rule is formulated by the courts, I would 
not venture to predict what view the courts 
may take as to the proper method of arriv- 
ing at the amount of loss under this contract. 


[The End] 


Continued from page 92 


continued certainty that the companies will 
either have to be more positive as to the 
insured’s age at the time of his application 
or be fully prepared to assimilate the dis- 
criminations. It is certain that, human nature 
being what it is, there will be just as much 
effort made to get a lower rate for life insur- 
ance in the future as there has been in the 
past. There will be the same percentage of 
cases in which the applicant’s age is mis- 
represented. The company may not realize 
this situation as the proofs of death will 
invariably have the same date of birth as 
appears in the application. [The End} 
726 (St. Louis Ct. App., 1939); Aronson v. Her- 


cules Life Insurance Company, cited in foot- 
note 9. 
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COMMON-DISASTER PROVISION 


Insertion in a will of a clause regarding presumption 
of survivorship may have the effect of substantially 


reducing estate taxes if man and wife die together 


Reprinted from the February, 1951 issue | 
of Taxes—The Tax Magazine | 


N THIS DAY of automobiles, air travel 


and A-bombs, the possibility of deaths 
in a common disaster, unfortunately, must 
take a place in our view of the future. The 
estate tax marital deduction has put new 
emphasis on the old problem caused by the 
death of spouses in a common accident. 
From a tax standpoint, there may be an 
advantage in dealing with common disasters 
in one way, where if the will is silent on the 
subject, the local law may go the other way. 

The heart of the problem is the determina- 
tion of who inherits the deceased’s property. 
This, in turn, depends on a factual question: 
which spouse died first?’ For example, a 
man and wife who have no children die in a 
common mishap. ‘The husband’s will leaves 
all his property to his wife but, if she is not 
alive, to his brother, A. The wife’s will 
leaves all her property directly to her sister, 
B. In this situation, it is necessary to know 
whether husband or wife died first in order 
to determine whether A or B will receive 
the husband’s property. If the husband out- 
lived his wife, his property will go directly 
to his contingent legatee, A, but if the wife 
outlived her husband, the property will go 
to her and, on her immediate death, to her 


legatee, B. 


This same question, whether husband or 
wife died first, now has an important bear- 


1For example, see Baldus v. Jeremias, 145 
Atl. 820, 296 Pa. 313. 

: For clarity, this article generally will deal 
with the husband’s demise and estate tax 


problems. 
2Code Section 812(e). The amount of the 
marital deduction will be referred to, through- 
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ing on estate tax liability.2 This is true 
because the marital deduction allows the hus- 
band to leave his wife approximately one 
half of his estate free of estate tax.’ In this 
situation, if the husband owns most of the 
family property, the ultimate tax which will 
have to be paid on all the property can be 
reduced by taxing one half of it in the hus- 
band’s estate and the other half in the wife’s 
estate. As with income tax splitting, the 
splitting of the estate*provides a consider- 
able tax saving because of the highly pro- 


gressive tax rates. 


Marital Deduction Benefits 


In the ordinary case where the husband 
owns most of the family property and where 
the ultimate beneficiaries of both spouses are 
the children, the husband will want half of 
his property to go to his wife, if only for 
a few moments, in order to get the tax bene- 
fit which Congress intended in providing a 
marital deduction. For example, where the 
husband has a net estate of a million dollars 
and the wife has no estate, the estate tax 
would be approximately $325,700 if the hus- 
band was considered to have survived, while 
the estate taxes on both husband and wife 
would be about $291,400 if the wife was con- 
sidered to have survived for a few moments. 

On the other hand, in the less typical 
situation, where the husband and wife own 
approximately equal amounts of property, 
the spouses will not want the marital deduc- 
tion to apply in case of their death from 


out this article, as one half of the husband's 
estate, although the actual deduction is usually 
not exactly one half. 

*The present rates progress from three per 
cent to a maximum of seventy-seven per cent. 
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By L. WILLIAM SEIDMAN 


CPA, Seidman & Seidman, New York City 


common accident. To do so would place 
a larger sum in one estate and, due to the 
progressive rates, would thus increase the 
over-all tax on both estates. For example, 
where the husband and wife each had a net 
estate of $750,000 and each spouse’s will 
left one half of his or her net estate to the 
other spouse, if each spouse was considered 
to have survived for the purpose of dispos- 
ing of the spouses’ estates so that no prop- 
erty passed between the husband and wife, 
the total estate taxes on the two estates 
would be $466,400. If, however, for pur- 
poses of the husband’s will, the wife was 
considered to have survived her husband for 
a short time so that she received one half 
of her husband’s estate, the total estate taxes 
on the two estates would be $480,150. 


The foregoing examples indicate the im- 
portance of knowing the order of demise. 
While morbid research into the question of 
survivorship has been attempted in order to 
determine who is to inherit the deceased 
party’s property, in most instances in which 
parties die in a common disaster, it is im- 
possible to determine which one was the 
survivor. Thus, it cannot be determined 
whether the marital deduction became ap- 
plicable.© This impasse is overcome by the 
use of legal presumptions to avoid the in- 
soluble factual question. The importance 
of such presumptions is brought out by a 
review of the marital deduction regulations. 


The problems created by the marital de- 
duction where there are deaths in a common 

* Survivorship may be proved by circum- 
Stantial evidence, such as the position of the 
deceased before and after the accident, type 
of injuries, extent to which rigor mortis has 
progressed, etc.: Vaegemast v. Hess, 280 N. W. 
641, 203 Minn. 207; In re Hayward’s Will, 256 


Common- Disaster Provisions 


disaster were foreseen by the Treasury in 
promulgating the marital deduction regula- 
tions. The pertinent parts of these regula- 
tions relating to the question at hand are 


as follows: 


“In order to obtain the marital deduction 
with respect to any property interest the 
executor must establish the following facts: 

“(1) That the decedent was survived by 
his spouse .... 


“Where the order of deaths of the dece- 
dent and his spouse cannot be established by 
proof, a presumption (whether supplied by 
local law, the decedent’s will, or otherwise) 
that the decedent was survived by his spouse 
will be recognized as satisfying requirement 
(1) only to the extent that it has the effect of 
giving to such spouse an interest in property 
includible in her gross estate under section 
811 ....”° (Italics supplied.) 

The important point to be noted is the 
reliance which the regulations place on pre- 
sumption as to the order of death created by 
local law or by the decedent’s will. If the 
order of deaths cannot be established by 
proof, the husband may provide, local law 
permitting, whether he shall be considered 
to have survived his wife, or if no provision 
is made, local law will decide the issue of 
survival. 


Local Law on Survivorship 


The emphasis on local law in settling the 
marital deduction problem requires a brief 


N. Y. S. 607, aff'd 260 N. Y. S. 995, 237 App. 
Div. 823. Survivorship must be proved by a 
fair preponderance of evidence. In re Kem- 
mey’s Estate, 191 Atl. 47, 326 Pa. 33. 

* Regulations 105, Section 81.47a. 





survey of that sulyject. A few states are still 
governed by the common law which,. while 
somewhat cloudy as to theory, is quite clear 
as to result.". The courts generally start out 
with a statement that the common law is 
bare of any presumption of survivorship be- 
tween spouses. Some courts follow this 
basic doctrine with a statement that while 
there is no presumption as to survivorship, 
there is a presumption of simultaneous death 
where parties die in a common disaster.* 
Other courts hold that there are no pre- 
sumptions, but for the purpose of the de- 
scent of property, the parties will be treated 
as if they died simultaneously.” Probably 
the basic reason for the common result is 
that any party who attempts to assert sur- 
vivorship has the burden of proof and, as 
the burden cannot be carried, the result of 
simultaneous death is reached by default. 
Whatever the theory, under the common 
law it is usually clear that the wife will not 
be considered to have survived her husband. 
This means that there will be no marital de- 
duction, because the requirement of survival, 
either actual or by presumption of local law, 
is not fulfilled. 

A large number of states have adopted the 
Uniform Simultaneous Death Act in order 
to provide a presumption as to survivorship 
where there is insufficient evidence of sur- 
vivorship.” The basic section of this statute 
provides: 


143 A. L. R. 1348, 25 Corpus Juris Secundum 
1069, 17 Corpus Juris 1178. 

8 Carpenter v. Severin, 204 N. W. 448, 201 
Ia. 969; Modern Woodmen of America v. Parido, 
167 N. E. 52, 335 Ill. 239, aff'd 253 Ill. App. 
68; Newell v. Nichols, 75 N. Y. 88, 31 Am. Rep. 
424; Colovos’ Administrator v. Gowuvas, 108 
S. W. (2d) 820, 269 Ky. 752; Garbee v. St. 
Louis-San Francisco Railway Company, 290 
S. W. 655, 220 Mo. App. 1245; Masonic Temple 
Association of Atlantic City v. Hannum, 184 
Atl. 414, 120 N. J. Eq. 183; Collins v. Atlantic 
Coast Line Company, 190 S. E. 817, 183 S. C. 
234. 

*For example, Kansas P. R. Company v. 
Miller, 2 Colo. 442; Balder v. Middeke, 92 Ill. 
App. 277. 

For example, Oarpenter v. Severin, foot- 
note 8. 

11The Uniform Simultaneous Death Act or 
Substantially similar legislation has been 
adopted in the following states: Arkansas, 
California, Colorado, Connecticut, Delaware, 
Florida, Idaho, Illinois, Indiana, Iowa, Kansas, 
Kentucky, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, Nebraska, Ne- 
vada, New Hampshire, New Jersey, New York, 
North Carolina, North Dakota, Oregon, Penn- 
sylvania, Rhode Island, South Carolina, South 
Dakota, Tennessee, Vermont, Virginia, Wash- 
ington, Wisconsin, Wyoming. 

12: Other relevant provisions of the act are: 

“Section 2. Beneficiaries of another person’s 
disposition of property. Where two or more 
beneficiaries are designated to take successively 
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“Where title to property or the devolution 
thereof depends upon priority of death and 
there is no sufficient evidence that persons 
have died otherwise than simultaneously, 
the property of each person shall be dis- 
posed of as if he had survived, except as 
provided otherwise in this act.” 


The general scheme of this statute is to 
create a presumption against survivorship 
by the other spouse insofar as the disposi- 
tion of the testator’s property is concerned.” 
The result of the statute is very similar to 
the common law in that no property will 
pass between the spouses. 


Under the act as under the common law, 
no marital deduction will be allowed, be- 
cause the wife will not be considered to have 
survived her husband in determining the dis- 
position of property under the husband’s will. 


Special note should be taken of the fact 
that the uniform law specifically provides 
that if the result dictated by the statute is 
not desired, the testator may provide for a 
different disposition.” 


Use of Will to Obtain 
Desired Estate Tax Results 


The testamentary provisions necessary to 
obtain the most advantageous estate tax re- 
sult in the event of common-disaster deaths 


by reason of survivorship under another per- 
son’s disposition of property and there is no 
sufficient evidence that these beneficiaries have 
died otherwise than simultaneously, the prop- 
erty thus disposed shall be divided into as 
many equal portions as there are successive 
beneficiaries; and these portions shall be dis- 
tributed respectively to those who would have 
taken in the event that each designated bene- 
ficiary had survived. 

“Section 3. Joint tenants or tenants by the 
entirety. Where there is no sufficient evidence 
that two joint tenants or tenants by the en- 
tirety have died otherwise than simultaneously, 
the property so held shall be distributed one- 
half as if one had survived and one-half as if 
the other had survived. If there are more than 
two joint tenants, and all of them have so 
died, the property thus distributed shall be in 
proportion that one bears to the whole number 
of tenants. 

“Section 4. Insurance policies. Where the 
insured and the beneficiary in a policy of life 
or accident insurance have died, and there Is 
no sufficient evidence that they have died other- 
wise than simultaneously, the proceeds of the 
policy shall be distributed as if the insured 
had survived the beneficiary. .. . 

“Section 6. Act does not apply if decedent 
provides otherwise. This act shall not apply in 
case of wills, living trusts, deeds or contracts 
of insurance, wherein provision has been made 
for distributions of property different from the 
provisions of this act."’ 

#8 Section 6. 
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will vary greatly in individual cases. Ordi- 
narily, the spouses will, as between them- 
selves, want opposite provisions in respect 
to the effects of a common disaster on sur- 
vivorship. This results from the fact that, 
in the usual situation, the spouses’ estates are 
relatively unequal in size and both estates 
will ultimately go primarily to the same 
beneficiaries, the children. Under this typi- 
cal set of circumstances, the husband, with 
the larger estate, will want to gain the ad- 
vantage of the marital deduction. For in- 
stance, in a uniform-act jurisdiction, he will 
want to provide that unless it can be proved 
that he survived, his wife shall be considered 
to have survived him and that the presump- 
tions created by the act shall not be appli- 
cable. At the same time, the wife, with the 
smaller estate, will want to prevent any of 
her property being included in her husband’s 
larger estate. Her will should then provide 
that she shall be presumed to have survived 
her husband in the absence of proof to the 
contrary. 


The extent to which the marital deduction 
will be used will vary with the size of the 
spouses’ estates, the effect of estate tax ex- 
emptions and the particular testamentary 
wishes of the spouses. For instance, where 
the husband has a modest estate and his 
wife has none, under ordinary circumstances 
he would want the entire estate to go to his 
wife. Therefore, he would want to provide 
that in the case of simultaneous death in a com- 
mon disaster, only one half of his estate 
would go to his wife. 

This type of provision is particularly im- 
portant, because the deducton for “previ- 
ously taxed property” no longer is allowed 
where property is transferred between 
spouses.“ Thus, in a case where the wife 
would ordinarily receive the entire estate, it 
is necessary to reduce the amount she re- 
ceives to not more than one half of the 
husband’s estate, if they die in a common 
disaster, in order to avoid double taxation. 
This can be accomplished by providing that 
the wife shall be presumed to survive a com- 
mon disaster, but if such presumption shall 
operate, she will receive only one half of the 
husband’s estate. 

The Uniform Simultaneous Death Act or 
the common-law rules apply only where the 
evidence is insufficient to establish survivor- 
ship.” Such a requirement invites litigation 
of the issue of whether there is sufficient 
evidence of survivorship. Further, evidence 


* Code Section 812(c). In general, this pro- 
vision allows a deduction for property in an 
estate which had been subject to estate taxes 
Within the previous five years, 


Common-Disaster Provisions 


of actual survivorship by one of the spouses 
for a few minutes or even a few months will 
ordinarily not effect their testamentary de- 
sires. In order to avoid the question of sur- 
vivorship and the effect of actual survivorship 
for a short period, the will of the testator 
should contain specific provisions to carry 
out his desires. Reliance should not be 
placed on the operation of the uniform act or 
the common law to obtain the desired 
estate tax results. Such provisions are par- 
ticularly helpful where the husband does not 
want his wife to receive property if his wife 
should die simultaneously with or shortly 
after he does. 


In a situation where the husband wishes 
to avoid the marital deduction, he may 
provide that his wife shall not take if he 
and his wife die as the result of a common 
disaster. In addition, he may provide that 
his wife must survive him by a stated period 
to receive any of his property. This pro- 
vision accomplishes the husband’s purpose 
without opening the possibility of litigation 
as to who was the actual survivor. In ad- 
dition, it carries out the intent of the testator 
even though there is a short period of sur- 
vivorship. 

While the husband may, through specific 
provision in his will, prevent his wife from 
becoming a beneficiary in a case where there 
is evidence that she survived him for a short 
period, he cannot reach the opposite result. 
He cannot provide that despite the evidence 
that his wife did not survive him, she shall 
be conclusively presumed to have done so 
in order that the marital deduction will 
operate. This conclusion is forced by the 
requirement that the wife survive her hus- 
band and by the further rule that presump- 
tions shall come into play only when “the 
order of death cannot be established by 
proof.” * However, in this situation, the will 
can provide that the wife shall be presumed 
to have survived unless there is proof to 
the contrary. This prevents the operation 
of local law, which would reach an opposite 
result, and places the burden of proving 
survivorship on the party contending that 
the presumption stated in the will does not 
prevail. 

Some of the estate tax effects of the stand- 
ard common-disaster type of clauses, which 
were included in most wills before the in- 
troduction of the marital deduction and 
which remain in many wills at the present 
time, should be noted. These clauses gen- 


16 Section 1. 
16 Regulations 105, Section 81.47a. 





erally provide that the testator shall be pre- 
sumed to have survived his beneficiaries if 
they die in a common disaster. Another pro- 
vision which was often inserted for the same 
general purpose was a requirement that the 
legatee survive for a stated period in order 
to take under the will. Such clauses result 
in the wife’s receiving a terminable interest 
from her husband. Under the general rule 
providing for a marital deduction, the wife’s 
interest is terminable, and not deductible, 
for marital deduction purposes, if it can be 
terminated upon the happening of a con- 
tingency (in this case, her death from a 
common disaster or in a fixed period).” 
However, a relief section has been added to 
the Code in order to allow the use of com- 
mon-disaster provisions without loss of the 
marital deduction.” This section provides, 
in general, that an interest which is left to 
a spouse upon the condition that she does 
not die as the result of a common disaster (or 
upon the condition that the spouse survives 
the decedent by six months) is not a termi- 
nable interest and may qualify as a “deductible 
interest” for the marital deduction.” 
While the use of the aforementioned 
standard common-disaster type of clause 
ordinarily will not cause the loss of the mari- 
tal deduction because of the wife’s interest 
being a terminable one, some tax dangers 
from the careless use of such clauses exist. 
As has been pointed out by one writer, 
where a qualified trust with a power of 


appointment is left to the wife, a provision 
that the wife must survive for a stated period 
may be unfortunate.” Such a clause will 
deny the wife the right to use her power 
in case of her death within the required 
period. In such case, the wife will not have 
the right to exercise the power of appoint- 
ment in “all events.” Therefore, there will 
be no right to a marital deduction if, in fact, 
there is no common-disaster death, because 
the trust does not comply with the statutory 
requirement that the wife have power to 
dispose of the property in “all events.” * 


Another provision which may cause un- 
foreseen taxes is the use of a requirement 
that the wife survive her husband for a 
greater period than six months in order to 
take his property. Such a provision will 
cause the loss of the marital deduction if 
she does survive for the stated period be- 
cause, as previously explained, her interest 
would be terminable. 


Conclusion 


On the last analysis, from a tax viewpoint, 
the basic question to be answered is: In the 
event of death in a common disaster, will 
more be saved by one of the spouses taking 
advantage of the marital deduction than by 
their not using the marital deduction? Once 
this question has been answered, an affirma- 
tive provision should be placed in the will to 
obtain the desired results. [The End] 


“That law may be set down as good which is certain in mean- 
ing, just in precept, convenient in execution, agreeable to the 
form of government, and productive of virtue in those that 
live under it.”—Francis Bacon, De Augmentis Scientiarum. 


™ Code Section 812(e)(1)(B). 

% Code Section §12(e)(1)(D); Regulations 105, 
Section 81.47b. 

“The explanation given by the Senate Fi- 
nance Committee illustrates the operation of 
this provision: 

“If the decedent’s will provides that the prop- 
erty otherwise bequeathed or devised under his 
will to his surviving spouse shall pass to other 
named persons if such spouse dies as a result 
of a common disaster in which he meets his 
death, and if at the moment of his death the 
possibility exists that such spouse will die as 
a result of such a common disaster, then sub- 
paragraph (D) is applicable. In such a case 
the deduction will be allowed if under the 
local law the surviving spouse does take the 
property, whether because it is determined 
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that in fact she did not or could not die in 
the disaster in which the decedent met his 
death or whether under the local law it is 
presumed that death more than 6 months after 
the decedent’s death cannot result from the 
disaster in which the decedent met his death. 
If no possibility exists at the moment of the 
decedent’s death that his surviving spouse will 
die as a result of a common disaster, the mere 
fact that there is a clause in his will which 
would prevent the passing of an interest in 
property to her if she did so die does not 
make her interest terminable.'’’ Senate Finance 
Committee Report No. 1013, Part 2, pp. 15-16. _ 

2 Trachtman, Proceedings of New York Uni- 
versity Eighth Annual Institute on Federal 
Taxation (1949), p. 305. 

21 Code Section 812(e)(1)(F). 
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California Commissioner Reverses 
Predecessor’s Interpretation 


Disability insurers may continue to de- 
liver in California any policy which has been 
approved prior to July 1, 1950, and upon 
which such approval has not been specifi- 
cally withdrawn, until the State Insurance 
Department withdraws the approval of the 
policy in writing, specifying the reasons 
therefor. 

This is the effect of one of the first an- 
nouncements made by California’s new 
Commissioner, John R. Maloney, in Bulletin 
107 of January 16, 1951. 

The question arose with respect to the in- 
terpretation to be given the California In- 
surance Code Section 10291.5(h). Section 
10291.5 w intended to prevent, with re- 
spect to disability insurance, what the legis- 
lature called “fraud, unfair trade practices, 
and insurance economically unsound to the 
insured.” It sets out several types of provi- 
sions in disability policies and states that 
“The Commissioner shall not approve any 
disability policy for issuance or delivery in 
this State” if he finds any such provision in 
the policy. 

Section 10291.5 was amended and greatly 
expanded by an enactment in 1949, That 
amendment contained the new subsection 
(h), which reads: 

“This section shall be effective on and 
after July 1, 1950, as to all policies there- 
after submitted on and after January 1, 
1951, as to any policy thereafter issued or 
delivered in this State irrespective of when 
its form may have been submitted or ap- 
Proved, and prior to such dates the provi- 
sions of law in effect on January 1, 1949, 
shall apply to such policies.” 

On November 13, 1950, in Bulletin 102, 
the Insurance Department had expressed 
the view that subsection (h) was intended 


’ 


State Department Rulings 


to constitute automatic withdrawal of ap- 
proval on January 1, 1951 of all policy forms 
which did not comply with the policy ap- 
proval standards and to thereafter forbid 
their issuance or delivery. 

“This expression of view was made ex 
parte and in the belief that such was the 
intent and effect of the staggered effective 
dates specified in subsection (h),” Commis- 
sioner Maloney now states. He continued, 
“Tt has since been urged that this view is 
incorrect and that, when considered in the 
light of the language of the section as a 
whole and the language of subsection (d) 
in particular, subsection (h) merely operates 
to make applicable to policy forms sub- 
mitted prior to July 1, 1950 the withdrawal 
of approval provisions contained in subsec- 
tion (d). This Department has seriously 
reconsidered the matter in this light and is 
now convinced that this latter interpretation 
is the correct and more logical view. 
Your attention is directed to the fact that 
such withdrawal of approval will not be- 
come effective before the 91st day following 
its mailing or delivery to the insurer.” 

Mr. Maloney went on to say that he has 
concurred in the action taken by certain in- 
surers to amend subsection (h) at the 1951 
regular session so as to conform to the 
revised interpretation. 


Nebraska Republishes Rulés 


A complete list of insurance rules effec- 
tive in Nebraska has just been republished 
in accordance with a state law which re- 
quires republication with each session of the 
legislature. The rules number 1 through 26 
but exclude numbers 18 and 22. 


Excess Problems in New York 


The New York State Insurance Depart- 
ment announces that, in a number of in- 
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stances, excess line brokers have placed 
lines in insurance companies of questionable 
financial standing, or in insurers which were 
writing certain lines in amounts out of pro- 
portion to their assets. 


Other problems have been caused by the 
fact that, on occasion, policies ordered from 
such insurers have not been issued until 
after the passage of excessive periods of 
time. Rejections of excess line applications 
have also been delayed. 


A further problem, the Department says, 
has been created by the action of excess 
line brokers in placing automobile liability 
and property damage risks with insurance 
companies not licensed to do business in 
New York before submitting all such lines 
to the Assigned Risk Plan in an effort to 
procure coverage from authorized insurers. 


To correct these situations, the Depart- 
ment in a letter, dated January 12, 1951, 
addressed to all excess line brokers, ruled 
as follows: 


1. This Department believes that every 
Broker and Excess Line Broker has a re- 
sponsibility to his assured to make some 
investigation of the financial stability and 
claim practices of the companies with which 
he places such business. Failure to use due 
care in carrying out these responsibilities 
may subject the broker to liability in dam- 
ages to the assured. 


2. Within ten days after receipt of an 
application for insurance to be issued by 
an unauthorized company, each Excess Line 
Broker shall ascertain, and give written 
notice to the forwarding broker, that the 
requested insurance has either been ac- 
cepted, rejected or that he has not as yet 
been informed of the company’s position. 


3. Section 122 of the Insurance Law 
makes it incumbent upon the broker to sub- 
mit all automobile liability and property 
damage risks to the Assigned Risk Plan as 
part of the “diligent effort” to procure the 
covesage from authorized insurers, which is 
required, before any such lines may be sub- 
mitted to an unlicensed company for coverage. 


The letter was released by Mr. Walter F. 
Brooks, the Deputy Superintendent in 
charge of the Department’s Licensing Bu- 
reau. Mr. Brooks pointed out that in addi- 
tion to the situation confronting the excess 
line brokers,. brokers who are not licensed 
under Section 122 but who forward lines to 
excess line brokers for placement under that 
section have similar responsibilities to their 
assureds. They also should see to it that an 
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investigation of the financial stability of the 
carrier involved is made. Where it becomes 
necessary to place business with nonlicensed 
carriers under Section 122, a forwarding 
broker would do well to keep his client ad- 
vised of the disadvantages of insurance with 
unlicensed carriers and to acquaint the as- 
sured with any unusual variations in the 
contract as to rate, coverage, claims pro- 
cedure or assessment liability. 


In the conclusion of the letter the Depart- 
ment pointed out that “failure to comply 
with the provisions of this directive will be 
considered a reflection on the trustworthi- 
ness and competency of the licensee, and 
may subject him to such disciplinary action 
as this Department may consider just and 
proper.” 


Pennsylvania Rates Reduced 


Insurance Commissioner Artemas C. Leslie 
of Pennsylvania has announced his approval 
of a revision in the workmen’s compensation 
insurance rates affecting the coal mining 
industry. 


Mr. Leslie stated that the new rating 
schedule reflects an over-all reduction in 
rates for anthracite mining of approximately 
1.9 per cent. The new rates for bituminous 
mining indicate a reduction of 10.8 per cent; 
for surface mining a reduction of 4.2 per 
cent; for culm recovery a reduction of 6.7 
per cent; and for coke burning the indicated 
reduction is 11.1 per cent. An increase in 
the anthracite mining occupational disease 
rate will amount to approximately 10.8 per 
cent. No change in rate for bituminous 
mining occupational disease is indicated. 


It is estimated that the revised rates will 
result in savings of approximately $332,300 
to Pennsylvania employers. The rates be- 
came effective as of last January 1. 


List of California Brokers Enlarged 


Last April the California Department of 
Insurance issued a “List of Licensed Insur- 
ance Brokers in California” that contained 
the names and addresses of all insurance 
brokets, ‘surplus line brokers and _ special 
lines’ surplus line brokers who held licenses 
as of March 31, 1950. Now the License 
Division has issued a supplement, bringing 
the list up to November 15, which can be 


obtained without charge from any office of 


the department by holders of the list. The 
printed list with the supplement can be 
obtained at a cost of $1. 
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Report of NAIC Committee on Rates 
and Rating Organizations 


The Committee on Rates and Rating Or- 
ganizations of the National Association of 
Insurance Commissioners met at the Bilt- 
more Hotel in Los Angeles on December 
12. The recently released report of the pro- 
ceedings contains materials on multiple loca- 
tion rating, deductible coverage for fire and 
allied deductible catastrophe 
hazards, multiple line filings, studies of ex- 


lines, and 


pense by size of risk in automobile liability 
and property damage policies, and proposed 
amendments to the statistical plan for cov- 
erage of water damage, sprinkler leakage, 
riot and civil commotion. The chief item 
of note is the committee’s recommendation 
that “serious consideration be given to the 
removal of jurisdictional barriers to the fil- 
ing of Multiple Line Rates.” The com- 
mittee’s adjournment is subject to the call 
of the chairman, Commissioner Harrington 
of Massachusetts, for an interim meeting 
late in February or early in March, 


LIFE INSURANCE BUYERS BY OCCUPATION 


Percentage Distribution of New Ordinary Life Insurance Policies 
by Occupation of the Insured, 1949. Adult Buyers Only. 
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pea. qualified insurer desiring 
!\ to write a new line of insurance must 
qualify as a separate carrier.—Several fire 
and casualty companies who wished to do 
multiple line underwriting suggested that 
they should be allowed to write all coverages 
in one company without additional fees or 
charges. The Bureau of Insurance dis- 
agreed but nevertheless asked the Attorney 
General for his opinion. 


Pointing out that no Alabama statute 
either authorizes or prohibits multiple line 
underwriting, the Attorney General said the 


the existing statutory provisions. Referring 
to Title 51, Sections 816 and 819, Code of 
Alabama 1940, as amended by Act No, 156, 
General Acts 1945, page 196, and to Title 
28, Sections 141, 142, and 143, Code of 
Alabama 1940, he said that “an insurance 
company, in order to write any specific line 
of insurance, must qualify under the specific 
provisions relating to that line just as if it 
were a different company, regardless of the 
fact that such company may already be 
engaged in writing another line of insur- 
ance. This will necessarily include 
payment of a filing fee, licensing of agents, 
and other requirements incidental to qualifi- 
cation.”—Opinion of the Alabama Attorney 
General, December 13, 1950. 


RIZONA—Maximum death benefit which 
‘Xa Benefit Insurance Corporation can 
legally agree to pay is $3,000.—A proposed 
endorsement to a Benefit Insurance Corpo- 
ration’s accident and health policy provided 
for death coverage that could amount to 
$5,000. The Attorney General was asked 
whether this endorsement was in accord- 
ance with Arizona law. 


The Attorney General replied as follows: 


“Section 61-1017(c) ACA 1939 provides 
that the maxémum insurance against the risk 


114 


of death shall be $3,000.00. While the cov- 
erage for loss under an accident and health 
policy can be higher ($5,000.00), it is our 
opinion that this higher maximum does not 
extend to a policy under which the only 
risk assumed is death of insured. 


“The mere fact that the insured event 
may be brought about by accident does not 
make the policy one of accident and health. 
While our Court has not had occasion to 
pass upon this point, other jurisdictions have 
held that a provision for increased payment 


; - in the event of accidental death does not 
question should be resolved by reference to : 


change a life insurance policy into an acci- 
dent policy. Provident L. & A. Ins. Co. v. 
Rimmer, 157 Tenn. 597, 12 S. W. 2d 365; 
Cunningham v. Great Southern L. Ins. Co. 
(Tex.), 66 S. W. 2d 765; Thompson v. 
N.Y. L. Ins. Co. (D. C.), 9 F. Supp. 248 and 
(CCA 10th) 78 F. 2d 946, 


“We believe that the maximum amount 
which a Benefit Insurance Corporation can 
agree to pay because of the death of one 
insured is $3,000.00. It is therefore our opin- 
ion that the proposed form of endorsement 
to which reference has been made is con- 
trary to law.”—Opinion of the Arizona At- 
torney General, No. 50-270, December 6, 1950 


ALIFORNIA — Distribution of divi- 

dends from insolvent insurer and insol- 
vent surety should be made proportionately 
among all awardees.—The Insurance Com- 
missioner, as trustee for awardees of work- 
men’s compensation, made a claim against 
the foreign surety of the foreign insurer 
against whom the awards were made. Both 
the insurer and the surety had become 
insolvent and were in liquidation. In view 
of the large amount of the existing and 
anticipated awards, a claim was made and 
approved for the full penal sum of the bond. 
The aggregate of the awards against the 
surety exceeded that penal sum, but there 
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were, apparently, awards against the insurer 
which were not entered against the surety. 


The Commissioner had received from the 
Industrial Accident Commission a certifica- 
tion of the awards against the surety. He 
had received dividends on the claim made 
and allowed against the surety and asked: 
(1) Whether he might treat the certification 
of the Industrial Accident Commission as a 
complete list of the awardees entitled to 
share the dividends; and (2) How and in 
what amounts or on which of several sug- 
gested bases the dividends should be distrib- 
uted to the awardees. 

The Attorney General replied that “the 
general principle that distribution should 
be on the same basis among all the persons 
entitled, that is, in proportion to amounts 
owing, is applicable.” He therefore con- 
cluded that: 


(1) The Industrial Accident Commission 
should be requested to and should certify 
all unpaid balances of awards against the 
insurer, without regard to whether or not 
there had also been entered an award 
against the surety; 

(2) The dividends should be distributed 
to the holders of awards against the insurer, 
in proportion to the amounts of the awards. 
—Opinion of the California Attorney General, 
No, 49-78, November 6, 1950. 


Insurer’s acceptance of certificates of au- 
thority subjects it to requirements of formal 
withdrawal procedure.— Insurance Com- 
pany A, an insurance company incorporated 
and doing business under the laws of an- 
other state, applied for admission to Cali- 
fornia during the year 1946 and received its 
first certificate of authority authorizing it to 
transact life and disability insurance in Cali- 
fornia under date of September 30, 1946, 
covering the license period expiring at the 
close of July 30, 1947. Upon due application 
and in the usual course of procedure it re- 
ceived renewal certificates covering the 
license period July 1, 1947,40 June 30, 1948; 
similarly, for 1948-1949, and for 1949-1950. 


In proceedings before the Attorney Gen- 
eral, it asserted that, during this period, 
while it did receive such certificates of 
authority, it had no office in California and 
did no business in California; that while, 
pursuant to the provisions of the Insurance 
Code, it appointed an agent for service of 
process in California, that agent had no au- 
thority to transact any insurance business; 
and that its sole insurance having anything 
to do with California was the collection by 
mail, from the home state, of premiums on 
insurance policies covering persons residing 
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in California, none of such insurance, so 
paid for, having been originally written in 
California. The insurance company ad- 
mitted, however, that it did report such pre- 
miums for tax purposes as business done 
in this state and paid the taxes thereon. 
Sometime in 1949 its entire business was 
reinsured in an insurance company not ad- 
mitted to do business in California and 
which failed to apply for admission to Cali- 
fornia and refused to do so, contending that 
actually, despite receiving certificates of au- 
thority, Company A never actually acted 
under the certificates and never actually did 
any business in California, and that Cali- 
fornia therefore had no jurisdiction over 
either company. 


The question presented was whether Cali- 
fornia Insurance Code Sections 1070 to 1075 
were applicable to the above factual situa- 
tion. The sections provide in part that the 
granting or renewing of a certificate of au- 
thority is subject to a condition precedent 
that the insurer agree to conform to the 
Insurance Code provisions by applying to 
withdraw as an insurer when the certificate 
of authority is not renewed. Failure to 
comply with those provisions involved a 
forfeiture of the insurer’s penal bond or 
the securities furnished thereunder. 


The Attorney General held that the code 
sections were applicable. He said the con- 
tention that Insurance Company A never did 
business in California might be questionable 
in view of the several tax reports and taxes 
paid by the company upon California “busi- 
ness done.” In any event, he said, the company 
was in no position to assert such a defense. 
It applied for certificates of authority, it pro- 
cured and accepted the certificates, and the 
issuance of the certificates was subject to 
the condition above referred to. In this con- 
nection also, as a condition to procuring the 
certificates of authority, it appointed an 
agent for service of process, and by the 
terms of California Insurance Code Sec- 
tion 1603 such an agent is deemed in law a 
general agent and the principal agent of the 
insurer in California. He therefore con- 
cluded that the company “may be required 
to reinsure its business and to go through 
the formal withdrawal procedure. If it re- 
fuses to do so, in our opinion the Com- 
missioner may proceed to enforce the 
penalties provided by the code section.”— 
Opinion of the California Attorney General, 
No. 50/197, January 5, 1951. 


Suspension of driver’s license for failure 
to show financial responsibility terminates 
only when driver produces evidence of in- 
surance policy in force.—Pursuant to the re- 
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quirements of Section 421 of the California 
Code, the Department of Motor Vehicles 
suspended, for an indeterminate period of 
time, the driving privilege of a motorist who 
had become involved in an accident. While 
the individual had his driver’s license so 
suspended, he was apprehended, charged 
and found guilty of Violating Section 332 
of the Vehicle Code, which relates to driv- 
ing without a license. Thereafter, the 
motorist filed with the Department satis- 
factory evidence that he had in effect at the 
time of the accident upon which the original 
suspension was based, an automobile lia- 
bility policy with respect to the operation 
of the vehicle, and thus was entitled to have 
his driving privilege restored in accordance 
with the provisions of Vehicle Code Sec- 
tion 422.5. The Director of Motor Vehicles 
inquired as to what action should be taken 
with respect to reinstatement of the driver’s 
license regarding the first offense, and what 
action should be .aken regarding the sus- 
pension of driving privileges arising from 
the second offense. 


The Attorney General emphasized the fact 
that, although the motorist could have 
demonstrated that he came within the ex- 
emptions of Section 422 of the Vehicle 
Code, he nevertheless failed to do so. Con- 
sequently, the Department of Motor Ve- 
hicles had a mandatory duty to suspend his 
driving privilege, and the motorist’s subse- 
quent driving in violation of the suspension 
order constituted a violation of the provi- 
sions of Code Section 332. 

The Attorney General therefore concluded 
that (1) the motorist’s driving privilege 
should be reinstated as of the date when he 
submitted satisfactory evidence that an in- 
surance policy was in effect, and (2) since 
that date was subsequent to the second sus- 
pension, the second suspension must con- 
tinue in effect for a period of six months.— 
Opinion of the California Attorney General, 
No. 50-78, November 8, 1950. 

White line in highway, for purposes of 
vehicle code regulations, is line of demarca- 
tion between right and left lanes, whether 
in exact center or not.—A motorist involved 
in a head-on collision was driving about three 
feet to the left of the white line at the time 
of the accident. It was subsequently dis- 
covered that the white line had been erro- 
neously placed about three feet off the exact 
center of the roadway. The motorist, there- 
fore, had been driving on the right half of 
the roadway even though the vehicle was 
over the white line. The question presented 
was whether the motorist could rely upon 
the error in the placing of the center line 
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as a defense to a charge of violating a ve- 
hicle code section requiring that he drive 
on the right half of the roadway. 


Several sections of the California Vehicle 
Code refer to the center of the roadway in 
the regulation of driving, but the references 
are not uniform. For example, Section 525 
reads in part as follows: “(a) Upon all 
roadways of sufficient width a vehicle shall 

*be driven upon the right half of the road- 
way, except as follows. .” On the 
other hand, Section 525.5 states: “The au- 
thorities in charge of any highway may erect 
signs temporarily designating lanes to be 
used by traffic moving in a particular direc- 
tion, regardless of the center line of the 
highway. ” Section 527 reads as fol- 
lows: “Drivers of vehicles proceeding in 
opposite directions shall pass each other to 
the right, and, except when a roadway has 
been divided into traffic lanes, each driver 
shall give to the other at least one-half of 
the main traveled portion of the roadway 
whenever possible. - 


Noting that no mention is made in the 
above sections of the vehicle code of a 
white center line marking as such, the At- 
torney General nevertheless held that, where 
a white center line exists, it marks the official 
center of the road. He said: 


“The contention that a motorist may sub- 


stitute his own judgment for that of the 
authority responsible for the placing of the 


center line cannot be entertained, even 
though the line might inadvertently be off 
the exact center of the roadway. The ex- 
traordinary consequences of such a holding 
are at once apparent. The white center line 
marking is placed as a guide and a protec- 
tion for motorists going in both directions. 
If the white center line were not uniformly 
accepted by motorists traveling in opposite 
directions or even in the same direction it 
would operate as a trap and a_ hazard. 
Where inclement weather or fog obscures 
the view of the driver, the white line oper- 
ates as the only sure beacon to guide the 
motorist safely on his way.”—Opinion of the 
California Attorney General, No. 50-141, 
August 28, 1950. 


EORGIA—School board which borrows 

auto dealer’s car to teach driving is a 
lessee and may insure car with public funds. 
—The Attorney General of Georgia was 
asked whether or not tax funds can be 
expended to insure an automobile not owned 
by a school board, but used, with the own- 
er’s consent, for purposes of teaching safe 
driving as part of a school’s curriculum. 
The answer was yes. 
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The Attorney General said that basically 
the relationship between the automobile 
dealer, the owner of the car, and the school, 
the user of the car, is that of lessor-lessee. 
He pointed out that previously he had been 
asked to judge the legality of leasing of 
plant facilities by school boards and had 
concluded that such a lease arrangement 
was legally sound. 

If the auto dealer, he continued, requires 
the school board to pay for the insurance 
coverage as a condition to the use of the 
vehicle, it amounts to rental consideration. 
But the car should be used only for the 
purpose of teaching safe driving, making the 
insurance premium comparable to other ex- 
pendable instruction costs such as those for 
laboratory materials. He added “as a mat- 
ter of sound administrative policy” that the 
interest of the Board of Education, as well 
as that of the automobile dealer, could best 
be protected by insurance coverage against 
liability that might be incurred during an 
instruction period.—Opinion of the Georgia 
Attorney General, October 11, 1950. 


VI ARYLAND—Fraternal beneficiary as- 
sociation may not contract to pay 
death benefits on lives of children in excess 
of $100 to $1,000, according to age.—The 
Attorney General was asked for the proper 
interpretation of the provisions of Sections 
185 and 217 of Article 48A of the Annotated 
Code of Maryland (1947 Supplement). 
Both sections relate to fraternal benefi- 
ciary associations, 

Section 185 states that a fraternal bene- 
ficiary association may grant such benefits 
as its constitution and laws may provide. 
Section 217 deals specifically with the writ- 
ing of policies of insurance upon the lives 
ot children and provides in part: 


“The total benefits payable as above pro- 
vided shall in no case exceed the following 
amounts at ages at next birthday at time of 


death, respectively, as follows: One, One 
Hundred Dollars; Two, One Hundred Fifty 
Dollars; Three, Two Hundred Dollars; 
Four, Three Hundred Dollars; Five, Three 
Hundred Fifty Dollars; Six, Four Hundred 
Dollars; Seven, Five Hundred Dollars; 
Eight, Six Hundred Fifty Dollars ; Nine, Eight 
Hundred Dollars; Ten and Over, One 
Thousand Dollars.” 

The specific question presented was 
Whether a fraternal benefit association may 
provide death benefits greater than those set 
lorth in Section 217, it having been con- 
tended that Section 185 acts as an implied 
repeal of the schedule of benefits contained 
in Section 217. 
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The pertinent provisions of Section 217 
had been enacted prior to those of Sec- 
tion 185. Subsequently, both sections were 
amended in the inverse order. 

Since Section 185 did not expressly repeal 
the restrictions of Section 217, the Attor- 
ney General said, Section 185 could have 
superseded Section 217 only by an implied 
repeal. “The law does not favor implied 
repeals and unless there is a manifest in- 
consistency between a statute and a later 
one or unless their provisions are so re- 
pugnant and irreconcilable that they cannot 
stand together, no implied repeal will be 
found.” He found no repugnancy between 
the two sections and further stated that, if 
there were a repugnancy, Sectign 217 would 
govern since it was approved last in point 
of time. He therefore concluded that the 
limitations stated in Section 217 were valid 
and effective—Opinion of the Maryland At- 
torney General, June 16, 1950. 

Baltimore representative of Massachusetts 
insurance adviser acting as liaison between 
adviser and clients and discussing insurance 
advice must have license.—The Deputy 
Commissioner of Insurance asked the At- 
torney General whether the Baltimore rep- 
resentative of a Massachusetts insurance 
adviser firm is required to obtain a license as 
an insurance adviser. 

Section 94A of Article 84A of the Anno- 
tated Code of Maryland (1947 Supplement) 
requires insurance advisers to obtain a 
license, and the term “insurance adviser” is 
stated, among other things, to mean “ 4 
any person who, for money, fee, commission 
or any other thing of value offers to examine, 
or examines any policy of insurance or any 
annuity or pure endowment contract for the 
purpose of giving, or gives or offers to give, 
any advice, counsel, recommendation or in- 
formation in respect to the terms, conditions, 
benefits, coverage or premium of any such 
policy or contract, or in respect to the expedi- 
ency or advisability of altering, changing, 
exchanging, converting, replacing, surrender- 
ing, continuing or rejecting any such policy 
or contract, or of accepting or procuring 
any such policy from any insurer. = 

The Massachusetts insurance adviser was 
a single proprietary business licensed under 
the laws of Massachusetts. He maintained 
no office as such in Maryland but employed 
his son to aid and assist him in the carrying 
on of his business. The son’s duties included 
property inspections, rate analysis, research 
or fact finding, abstracting of policies, tran- 
scribing appraisal data, and maintaining 
liaison between the adviser and his clients 
in the Baltimore-Washington area and be- 


117 





tween the clients and their insurance people. 
The father authorized the son to discuss 


rates, operating hazards and loss prevention 
methods with the client, and the son was ex- 
pected to follow up formal reports and other 
written recommendations sent to clients by 
the father to see if they were understood and 
executed by the client. 


The son was also expected to transmit to 


the father questions and information on’ 


which the father passed judgment in formu- 
lating replies and recommendations. The 
son was forbidden to make recommendations 
or to advise in any way in matters which 
would affect changes of program or the pur- 
chase of insurance, although the son might 
discuss with clients recommendations or 
matters of adYice which had been included in 
the reports or correspondence sent by the 
father. The son’s compensation was ex- 
clusively on a salary basis. 


“The term, ‘insurance adviser’, is not in- 
tended to include every agent, employee, 
clerk and investigator who may take part 
in the gathering, assembling and analysis 
of relevant data incident to the giving of 
insurance advice,” the Attorney General 
conceded. “But to the extent that the son 
would transmit to the client his original 
recommendations or elaborate, explain and 
discuss his father’s recommendations, we 
think that he is included within the defini- 
tion and must be licensed.” Furthermore, 
“it matters not if technically compensation 
is received from one’s employer rather than 
directly from the clients of one’s employer.” 
—Opinion of the Maryland Attorney General, 
December 8, 1950. 


Sen Danian by city 
L employees in group insurance plan 
must be voluntary, not compulsory.—The 
governing body of a city desired to provide 
for a group life insurance plan paying $1,000 
on each city employee at time of death. The 
plan would be initiated with the effectuation 
of a general salary increase, and the city “as 
a common employer would handle the ad- 
ministrative work and pay the premiums.” 
The city attorney asked whether this might 
be done on a compulsory basis, and if not, 
whether it might be done on a voluntary 
basis with the employee having the right 
to discontinue his participation at any time. 

Citing Minnesota Statutes 1949, Sec- 
tion 471.61(1), the Attorney General said 
the proposed plan would be authorized only 
upon the employee’s written order, other- 
wise not. “There is nothing in the statute 
which authorizes the governing body to 
make the plan compulsory upon each officer 
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and employee,” despite the fact that the 
governing body of the city has statutory 
authority to prescribe the compensation of 
such employees. 

Referring to the city’s proposed handling 
of the administrative work, the Attorney 
General said: “We assume that by this 
statement you mean that ‘the appropriate 
officer’ of the [city] will ‘deduct 
from the salary or wages’ of each partici- 
pating employee such ‘employee’s share of 
such premiums and remit the same to the 
insurer’, The authority of the city is merely 
to remit the premiums paid by the partici- 
pating employees. The city is prohibited 
from contributing any part of such premiums 
required from its insured employees.”— 
Opinion of the Minnesota Attorney General, 
December 11, 1950. 


N EBRASKA—County Board not author- 
-% ized to pay Blue Cross and Blue Shield 
insurance premiums for its employees.— 
A county attorney asked the Attorney Gen- 
eral about the validity of a proposed plan 
which would allow payment by the county 
—through authority of the County Board of 
Supervisors—of one half of the Blue Cross 
and Blue Shield insurance premiums for all 
elected, hired and appointed county employees. 

The Attorney General replied that none of 
the employees was entitled to such considera- 
tion. He said that “for those county officers 
receiving a statutorily specified salary there 
is, in addition to complete absence of 
statutory authority allowing payment of em- 
ployee insurance premiums, statutory au- 
thority which denies it; for by setting a 
maximum salary for certain county officials 
the Legislature intended that those officers 
be paid that amount and nothing more. As 
for those employees—clerks, janitors, typists, 
laborers, etc.—whose salaries are not spe- 
cifically fixed by statute, we find no express 
or implied statutory authority which would 
authorize or empower the county to pay 
their insurance premiums.”—Opinion of 
the Nebraska Attorney General, Decem- 
ber 21, 1950. 


EW YORK—“Death benefits” under 
retirement plan are “life insurance” 
under banking law.—The Superintendent of 
Banks requested from the Attorney General 
a clarification of two provisions in Banking 
Law Section 400, relating to the upper limits 
which are placed upon life insurance and 
death benefits under retirement plans made 
available to officers and employees of 4 
savings and loan association. 
Subdivision 2 of Section 400 limits group 
life insurance coverage to those who have 
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served a year or more, to an initial amount 
of $1,000, which may be increased $1,000 for 
each year of service after the initial pur- 
chase, and to an ultimate maximum of $5,000. 

Subdivision 3 authorizes the purchase of 
a system of retirement benefits, death bene- 
fits and disability benefits. However, this 
authority is limited, in combination with 
insurance under subdivision 2, not to ex- 
ceed “the maximum permitted under sub- 
division 2, or one-half of the annual salary 
at the time of death, whichever shall be 
greater.” 

The question had been raised as to whether 
death benefits under a retirement plan con- 
stituted “life insurance” and had to be in- 
cluded in figuring the limitations. The 
Attorney General said that they did, although 
“In other settings there may be significant 
distinctions between a death benefit feature 
of retirement annuities and insurance against 
death.” 

A second question was whether subdivi- 
sion 3, by implication, included the limita- 
tions on the length of time an employee 
must be at work to be eligible for the dif- 
ferent amounts allowed under subdivision 2. 
lhe answer to this was also affirmative: 
“The apparent intention was to permit life 
insurance coverage to be provided under 
either a group plan or as part of a retire- 
ment system or by a combination of both 
but to restrict the total to the maximum that 
could be provided under the group plan 
alone or one-half of salary, whichever is the 
larger amount.”—Opinion of the New York 
Attorney General, November 6, 1950. 


yeorts CAROLIN A—Judgment 
1‘ debtor can reacquire auto licenses by 
arrangement with judge or creditor.—Judg- 
ment was rendered in a suit for personal 
injury inflicted by a vehicle owned by a 
father and operated by his minor son. After 
sixty days the judgment had not been satis- 
fied, and the driver’s licenses of both father 
and son, their registration certificates and 
plates were revoked by the Department of 
Motor Vehicles. The Attorney General was 
asked how long the two would have to wait 
and what they would have to do to regain 
their licenses without paying the judgment. 


The opinion pointed out that under the 
Provisions of the Financial Responsibility 
Law (General Statute 20-224 and follow- 
ing), the Department of Motor Vehicles had 
acted properly in revoking the licenses of 
the two parties when they failed to satisfy 
the judgment recovered against them. The 
Attorney General said that the parties could 
recover the licenses without paying the judg- 
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ment by having the judge authorize paying 
the judgment in installments or by having 
the creditor consent in writing to the resto- 
ration of the licenses and certificates. He 
did not believe that any particular time 
would have to elapse before the judgment 
debtors’ licenses could be restored.—O pinion 
of the North Carolina Attorney General, No- 
vember 1, 1950. 


H1O—Liability insurance may be pur- 

chased by township trustees, when re- 
quired by statute and in respect to roads. 
—The prosecuting attorney of Madison 
County, Ohio, received this opinion of the 
Attorney General on a question concerning 
liability insurance purchased by township 
trustees: 

(1) Liability insurance,may be purchased 
by the township trustees only where there 
is a statutory liability to be insured against. 

(2) Section 3298-17, Ohio General Code, 
refers exclusively to the act of which it is 
a part. 

(3) The statutory liability of the township 
trustees created by that section of the code 
is limited to roads, road machinery or equip- 
ment used with relation to roads. 


The county prosecutor had asked if town- 
ship trustees had the authority to buy with 
township funds liability insurance protect- 
ing them as a board against civil liability 
arising out of the ownership by the town- 
ship of buildings and real estate, and such 
activities as street cleaning, use of vehicles, 
road paving, the use of streets and side- 
walks, and construction operations let to 
independent contractors. The request for 
the opinion quoted Section 3298-17: “Liabil- 
ity of Township Trustees for Damages. Each 
board of township trustees shall be liable, 
in its official capacity, for damages received 
by any person, firm or corporation, by 
reason of the negligence or carelessness of 
said board of trustees in the discharge of its 
official duties.” 


A 1931 opinion had said that the trustees 
could protect themselves with insurance on 
township-owned motor vehicles and road- 
building machinery while such vehicles and 
machinery are being used officially. Another 
opinion, given in 1937, said that there was 
authority to procure insurance on equipment 
and that such insurance “by virtue of the 
liability created by Section 3298-17 .. . in- 
cludes property damage and public liability 
insurance on [equipment]....” 


The inquiry concerned policies that would 
provide coverage on such property as the 
township offices, fire house, voting booths, 
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street cleaning, use of motor vehicles, road 
paving, construction let to private contrac- 
tors, and so on. The Attorney General said 
that the section is part of an act passed in 
1915 “to provide a system of highway laws 
for the State of Ohio.” 

The section was discussed in 49 Ohio 
App. 172: “. Statutes which grant the 
privilege of suing the state are not 
to be enlarged unless that purpose and intent 
is plainly and unequivocally indicated by sub- 
sequent legislation. . . . The related section 
[Section 3298-16] provides that township 
trustees may bring and maintain all suits 
at law or equity involving injury to any 
road, ditch, drain or water course under 
their jurisdiction. It naturally followed that 
the legislature in the next section should 
repose certain responsibilities in township 
trustees... .” This holding indicates that 
Section 3298-17 was intended to be restricted 
to the act of which it is a part. Quoting 
one authority with approval, the Attorney 
General said: “By express statutory provision, 
boards of township trustees are liable, in 
their official capacity, for injuries resulting 
from their negligence or carelessness in the 
discharge of their official duties with respect 
to the public roads under their jurisdiction and 
control... .” (Italics supplied by Attorney 
General.) —Opinion of the Ohio Attorney 
General, No. 2498, November 13, 1950. 


iy Sa Oe Cheteel mortgagee of 
automobile can be protected only by 
recording instrument and by complying with 
statute regarding reissuance of ownership 
certificates.—A state official submitted to the 
Attorney General a duplicate certificate of 
“chattel mortgage non-filing insurance” and 
asked whether the assured mortgagees 
(“Various members of the Washington 
Credit Unions League”) were actually pro- 
tected against intervening innocent purchasers. 

By the terms of the policy and subject to 
certain exclusions, the assured were in- 


demnified against loss sustained by them as 
mortgagees under chattel mortgages of au- 
tomobiles and furniture, through being 
prevented from enforcing such instruments 
“solely as the result of the failure of the 
assured duly to record or file the instru- 
ment with the proper public officer or 
public office.” 


Citing the case of Merchants Rating and 
Adjusting Company v. Skaug, 4 Wash. (2d) 
46, 102 P. (2d) 227, decided in 1940, the 
Attorney General said the mortgagees were 
protected against the failure of the assured 
to record the instrument. But, he continued, 
the Skaug case further requires compliance 
with Section 6, Chapter 164, Laws of 1947 
(Section 6312-7, Remington’s Supplement 
1947), which reads: 


“If, after a certificate of ownership is 
issued, a mortgage is placed on the vehicle 
described in the certificate of ownership, the 
registered owner shall, within ten days 
thereafter, present his application to the 
Director of Licenses, signed by the mort- 
gagee, to which shall be attached the certifi- 
cate of license registration and the certificate 
of ownership last issued covering said ve- 
hicle, which application shall be upon a form 
provided .... The Director of Licenses, 
if he is satisfied that there should be a 
reissue of said certificates, shall note such 
change upon his records and issue to the 
registered owner a new certificate of license 
registration and to the mortgagee a new 
certificate of ownership.” 


Compliance with the above provision 
does not involve a “filing” or “recording” 
of the mortgage instrument by the “assured” 
mortgagee within the terms of the insurance 
contract, the Attorney General said, and 
any loss resulting from a failure to fully 
comply with the provisions of this section 
would not be covered by the insurance— 
Opinion of the Washington Attorney General, 
No. 49-51-356, October 3, 1950. 


AN OUNCE OF CARE IS WORTH A POUND OF RADAR 


The plaintiff sued for damages to its 
motor vessel resulting from a collision in 
dense fog with the defendant ship. It was 
alleged that the defendant tried to pass star- 
board-to-starboard contrary to the custom- 
ary rule specifying that north- and southbound 
vessels pass port-to-port. 

The action was allowed and the fault was 
apportioned by finding the defendant two 
thirds and the plaintiff one third to blame. 
At the time of the collision, neither vessel 
had much headway, each was blowing ap- 
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propriate fog signals and each gave the 
“full-astern” signal. However, both vessels 
were proceeding at too great a speed and 
both failed to reduce this speed sufficiently 
when their respective radars indicated the 
other’s approach. Radar is only an aid to 
navigation and does not override the gen- 
eral principles applicable to navigation in 
fog—moderate speed and great care. —Puget 
Sound Navigation Company et al. v. Ship 
“Dagmar Salen” et al., CCH Dominion RE- 
PORT SERVICE { 26-206. 
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New NSLI Dividend 


Payment of a second special dividend 
totalling $685,000,000 to the holders of some 
eight million National Service Life Insur- 
ance policies was announced February 1 by 
Carl R. Gray, Jr., Administrator of Veter- 
ans Affairs. 

Dividends will be calculated through the 
anniversary date of the policy in 1951 and 
payment will follow a general schedule over 
the period of one year. The first checks 
will be ready in April. The Veterans Ad- 
ministration emphasized that no deviation 
from calculations or advancement in the 
production line can be made. 

Veterans were urged by the VA not to 
write regarding the second dividend, since 
correspondence will cause removal of the 
fle from the production lines and delay 
payment. 

The payments will cover a_ three-year 
period, from 1948 to 1951. Policies held in 
force for a total of three months or more 
during this period will be eligible for divi- 
dends. This applies both to term and 
permanent plan policies, including those 
which have lapsed or were terminated by 
death of the insured. 

The amount of dividend earned by each 
policy will vary according to the number 
of months it was in force, the plan of in- 
surance, face value of the policy and the 
age of the insured at the time it became 
effective. Studies on rates still are being 
made, the VA said. 

The first special dividend of $2.8 billion, 
Payment of which now is virtually com- 
pleted, covered the period each policy was 
in force up to its anniversary date in 1948. 
The second dividend will be for the number 
of months in force from that date to the 
Corresponding date in 1951. Policies issued 
in 1948, 1949 and 1950 will earn dividends 
up to their anniversaries in 1951. 

_ Of the more than sixteen million policies 
involved in the first special dividend payment, 


The Coverage 


only 40,000 for which application has been 
filed remain to be paid. These require special 
handling. The VA said that the vast majority 
of the remaining policies required extensive 
search and development, many of them from 
records outside of the VA, to verify pre- 
mium payments. This is a vast reduction 
from the approximately 400,000 of these 
cases requiring special handling that re- 
mained to be paid on June 1, 1950. Veterans 
who have applied and who are entitled to 
payment of the first special dividend and 
who have not yet received checks were 
assured by the Veterans Administration that 
every effort is being made to effect payment. 

Unlike the first dividend, no application 
will be required for the second dividend. 
In any case where there may be a question 
as to the address of record, a special, two- 
part return card will be mailed for verifica- 
tion of the proper address before a check 
is sent. 

Special dividends are payable only in cash 
and may not be left on deposit at interest. 
However, the check may be cashed and the 
proceeds used to prepay insurance premiums, 
which results in savings equal to three per 
cent annual interest on premiums paid more 
than three months in advance. 


lowa Commissioner Wins Appeal 
in Suit Against Bankers Life 

The 
broad powers to revoke or refuse to renew 
a license on the ground of false and mis- 


lowa Insurance Commissioner has 


leading advertising. A trial court’s injunc- 
tion against him must be based upon evi- 
dence that the Commissioner acted arbitrarily. 

This was the holding of the lowa Supreme 
Court on December 12 in a suit for an in- 
junction brought by Bankers Life and Cas- 
ualty Company, an Illinois insurer, against 
Sterling Alexander, the Insurance Commis- 
sioner for the State of Iowa. 


Alexander had issued an order requiring 
3ankers Life to discontinue its distribution 
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PERSONS AND EVENTS 
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| 
} 
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Lawyers, judges and law teachers from 
North Carolina, South Carolina, Georgia, 
Florida, Alabama, Mississippi and Ten- 
nessee will be in attendance at the South- 
eastern Regional Convention of the 
American Bar Association, at the Atlanta 
Biltmore Hotel, March 7-10, 1951. Be- 
sides featured addresses by nationally 
famous men, there will be workshop lec- 
tures on legal draftsmanship and other 
subjects. Details may be obtained by 
writing to: Convention Headquarters, 
825 Citizens & Southern National Bank 
Building, Atlanta, Georgia. 


A record number of accident and health 
executives attended the three-day meeting 
on medical, hospital and group insurance 
sponsored by the Health and Accident 
Underwriters Conference at the Drake 
Hotel, Chicago, February 5-7. 

The calendar of meetings of the Na- 
tional Association of Insurance Commis- 
sioners is as follows: Zone 5, Cosmopolitan 
Hotel, Denver, Colorado, February 26- 
28; Zone 4, Hotel Savery, Des Moines, 
Iowa, March 29-30; Zone 3, Roosevelt 
Hotel, New Orleans, Louisiana, April 
10-11; Zone 2, Francis Marion Hotel, 
Charleston, South Carolina, April 29- 
May 2; Eighty-second Annual Meeting, 
New Ocean House, Swampscott, Massa- 
chusetts, June 3-6, 1951. 

The Agency Management Committee 
of the National Association of Mutual 
Insurance Agents met in Washington on 
January 24 and agreed to survey agency 
operations with a view to producing an 
efficient model “sample” agency by the 
time of the annual association meeting 
later this year. Agent’s commissions 
have in effect been “frozen” since early 
in World War II, by virtue of state 
regulation of premiums. The Commit- 
tee views a streamlining of agency opera- 
tions imperative, especially for small 
agencies, because of anticipated tax in- 
creases and other rising costs. 


in Jowa of certain advertising material the 
commissioner found to be deceptive and 
misleading, in violation of law. The order 
provided that noncompliance within sixty- 
four days would result in revocation of the 
insurer’s license to do business in Iowa. 
Bankers Life then filed its petition in 
equity asking the court of first instance to 
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The next annual meeting of the South- 
Eastern Underwriters Association will 
be at The Homestead, Hot Springs, Vir- 
ginia, May 28-30. 

The Forty-second Annual Meeting of 
the Life Insurance Conference will be at 
the Greenbrier Hotel, White Sulphur 
Springs, West Virginia, June 14-16. The 
executive committee will meet on June 13. 


The New York Life Insurance Com- 
pany has been admitted to membership 
in the Health and Accident Under- 
writers Conference. Last summer the 
company announced its entry in the 
group field under the supervision of 
Wendall A. Milliman, vice president. 


Election of the Glens Falls Insurance 
Company to membership in the Associa- 
tion of Casualty and Surety Companies 
brings the association membership to 
eighty companies. Glens Falls, along 
with The Equitable Life Assurance So- 
ciety of the United States, has also be- 
come associated with the Bureau of Acci- 
dent and Health Underwriters. 


Ray Murphy, general counsel of the 
Association of Casualty and Surety Com- 
panies, has been appointed a member of 
two national committees of the Ameri- 
can Bar Association: the Committee on 
Regulation of Insurance Companies, and 
the Associate and Advisory Committee 
of the Special Committee to Study Com- 
munist Tactics and Objectives. Mr 
Murphy was Insurance Commissioner of 
Iowa for several years during the 1930's 
and was national commander of the 
American Legion in 1935. 


Carlyle Manning Dunaway of New 
York City has been appointed counsel 
for the National Association of Life 
Underwriters. He succeeds James B. 
Hallett who recently accepted an ap- 
pointment as an attorney on the general 
counsel’s staff of the Travelers Insurance 
Companies. 


enjoin enforcement of the commissioner's 
order. The petition alleged that the com- 
missioner had acted beyond his powers and 
authority and in an arbitrary and discrimina- 
tory way in issuing the order. That court 
granted the injunction and held the com- 
missioner had no authority to revoke the 
license of an insurance company even though 
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the latter’s advertising was false and de- 
ceptive. In that court’s view this com- 
pletely disposed of the case, so no proof of 
any of the allegations was taken. 


Upon Alexander’s appeal, the Iowa Su- 
preme Court reversed the lower court and 
ordered a trial on the merits. 


The only point of evidence specifically 
mentioned in the opinion was the insurer’s 
use of the advertising slogan, “White Cross 
Plan.” Bankers Life claimed that adver- 
tising that slogan was entirely proper since 
the slogam had been registered in Iowa as 
its trade-mark. 

The Supreme Court disagreed. Since 
Alexander denied the slogan was registered 
as a trade-mark, the court said, the insurer 
would have to prove that fact. Further- 
more, even if the insurer’s claim were true, 
it would not be conclusive of the case since 
the use of the slogan was “only one of 
several respects in which the commissioner 
found . . . [Bankers Life’s] advertising 

. deceptive and misleading, in violation 
of law.” 

By an amendment to its petition for in- 
junctive relief, the plaintiff insurer alleged 
that since the commencement of the suit 
it had endeavored to satisfy Alexander’s 
objection to its advertising by eliminating 
certain designated features, and that Alex- 
ander declined to consider the advertising 
as modified. The court said this made no 
difference in the result since the plaintiff could 
have a remedy only by mandamus and then 
only upon proof that Alexander had acted 
arbitrarily, 


Illinois Multiple Location Rates 
Under Fire 


Fourteen Illinois insurers are asking the 
Circuit Court of Sangamon County to set 
aside the Illinois multiple location fire in- 
surance rates. 


In their complaint, filed January 24, they 
alleged that the rate system is unfairly 
discriminatory in granting preferential treat- 
ment without regard to fire hazards. It 
further charged that the rates were based 
exclusively on “the number of separate lo- 
cations at which the insured has contents.” 

The Illinois rate scale applies to firms 
with property at five or more locations, so 
that the rate is gradually lowered as the 
number of insured property holdings in- 
creases, 

The Illinois Insurance Department has 
announced that it will oppose the insurers. 


The Coverage 


A Department spokesman said it is not 
unusual for rates to deviate with the size of 
the risk and that the insurance companies 
themselves have never been able to agree 
upon what constitutes an equitable or fairly 
discriminatory rating plan. 


“Sick"’ Insurance Agents 
Recover Quickly 


Some 2,300 of the 15,000 industrial agents 
of the Prudential Life Insurance Company 
suffered a one-day “sickness” last month. 

The ailing agents were distributed over 
about twenty-five northeastern cities. The 
occasion of their illness was the suspension 
of a group of agents in Pittsburgh and the 
company’s denial of a cost-of-living wage 
increase. The men are members of the 


National Federation of Insurance Agents 
Council, AFL. 


Prudential reported that the national 
union neither authorized nor supported the 
demonstration. 


Status of Insurance Salesmen 
Changed Under Social Security 


The Bureau of Internal Revenue has is- 
sued instructions regarding circumstances 
in which full-time life insurance salesmen 
are to be considered employees of the insur- 
ance companies under the new amendments 
to the Social Security Act. 


The salesman is an employee if his con- 
tract of service provides that substantially 
all of the services are to be performed by 
him personally, and if he does not have a 
“substantial investment in facilities,” other 
than transportation, used in connection 
with the work. He is also an employee if 
his principal business activity is selling life 
insurance and annuities primarily for one 
company. 

Under either of these conditions, however, 
he is an employee for purposes of social se- 
curity only, and is not so considered in pay- 
ing unemployment insurance or income taxes. 


Birth of an All-Risk Policy 


A new “all-risk’” insurance policy for 
dwellings, developed during the last two 
years by the National Association of Mutual 
Insurance Agents, is now available to the 
public in some areas. 


The Transportation Insurance Rating 
Bureau of Chicago, which includes about 
twenty-five mutual fire insurance companies, 
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has developed a comprehensive dwelling 
endorsement to be attached to fire and ex- 
tended coverage policies on single-occu- 
pancy, owner-occupied houses. 


The endorsement has been approved in 
one state, and the Bureau is filing it in other 
states as rapidly as variations in local stat- 
utes will permit. 


The idea of all-risk coverage was spon- 
sored by Hugh H. Murray, Jr., a former 
president of the NAMIA. 


Bohlinger on Liquidation of |. W. O. 


The New York Superintendent of Insur- 
ance, Alfred J. Bohlinger, instituted a proceed- 
ing in the Supreme Court of the State of 
New York on December 15, seeking the 
liquidation and dissolution of the Interna- 
tional Workers Order, Inc., on the ground 
that the fraternal order is subversive in 
character. A committee of policyholders 
visited Mr. Bohlinger’s office on January 24 
and presented their objections to his action. 
A representative of Mr. Bohlinger read the 
iollowing statement to the committee, and 
it is planned that the statement will be sent 


to all policyholders of the I. W. O.: 


“It has come to my attention, through 
letters sent to me and through the records 
of the International Workers Order, Inc., 
that many policyholders are canceling their 
insurance or letting it lapse because of the 
proceeding instituted in the Supreme Court 
of the State of New York on December 15, 
1950 seeking the liquidation and dissolution 
of the Order. 


“IT do not recommend this action on the 
part of policyholders while this proceeding 
is in progress. 


“In order to protect the interests of the 
policyholders during this proceeding the 
Court has placed the transaction of business 
by the Order under my joint supervision. 
In view of this fact, I do not believe that 
the continued payment of premiums and 


ACCIDENT “xX” 


By early 1952 the millionth American 
| will die in a traffic accident; nearly 
| 964,000 have been killed since 1900. 
| During the first six months of the 
| Korean war, nearly three civilians were 
| killed in traffic accidents at home for 
| every soldier killed in action at the 
front. — Association of Casualty and 
Surety Companies. 
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maintenance of insurance by policyholders 
can prejudice them in any way. 


“T have stated to the Court that if liquida- 
tion is granted I will try to reinsure the 
present policyholders on as nearly the same 
terms as possible with some other insurance 
company or companies. In that event, 
substantially the same insurance would 
continue for the present policyholders. 


“During this litigation, policyholders who 
continue paying their premiums will receive 
exactly the same insurance protection they 
have previously received. Likewise, their 
interest in the assets of the Order will be 
protected. 


“Policyholders whose policies have lapsed 
recently and who desire to reinstate them 
should get in touch with the secretaries of 
their lodges promptly for information as 
to the possibility of doing so. 


“In suggesting that policyholders may 
wish to continue their insurance in force | 
am in no way recommending that they re- 
main active in the fraternal affairs of the 


Order.” 


Stiff Upper Lip Is Good Insurance 


Although months had elapsed and other 
factors were involved, the National Labor 
Relations Board recently ruled that an in- 
surance man who was fired must be rein- 
stated with back pay when he showed that 
his immediate superior had resented his 
union activities. 


The man involved was a good enough 
agent to be made an assistant district man- 
ager in 1944. Three years later he organized 
his fellow assistant district managers in a 
union, of which he became president. 


A representation hearing was held in Jan- 
uary, 1948, by the NLRB. The employee 
testified and also helped the union’s counsel 
in cross-examination. The assistant district 
managers were held to be supervisors. 


After the hearing, according to uncontra- 
dicted testimony by the employee, his su- 
periors gave evidence of resentment of his 
part in the proceedings. In particular, his 
immediate superior told him that he “had 
made him look silly,” and added that higher 
company officials had told him he would lose 
their respect if he did not get rid of the agent. 


Meantime, the assistant district manager’s 
staff was falling behind in sales. After warn- 
ing him about it, the company fired him 
in February, 1950. He twice requested rein- 
statement and was refused, although there 
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were vacancies ir the company and although 
only twelve of eighty assistant district man- 
agers who had been demoted in three years 
had been fired outright. 


The Board found that the employee had 
been discriminated against, and ordered him 
re-employed with back pay from the date he 
had been fired (2 CCH Lasor LAw Reports 
(4th Ed.) { 10,463). 


Unauthorized Insurers Process Act 


At a recent meeting of the National Asso- 
ciation of Insurance Commissioners, a sub- 
committee of the All Industry Committee 
on the Unauthorized Insurers Process 
Act gave a report stating that since the 
association’s recommendation in Decem- 
ber, 1948, the act has been enacted in 
eighteen states, and that the decision of the 
United States Supreme Court in the case 
of Virginia v. Travelers Health Association 
(see the August, 1950 issue of THe INsurR- 
ANCE LAW JOURNAL, page 622) has resolved 
most of the questions raised as to its con- 
stitutionality. The committee urged that 
this suggested legislation be brought to the 
attention of the legislatures in those states 
which have not yet enacted it. The bill 
reads as follows: 


UNAUTHORIZED INSURERS 
PROCESS ACT 


A bill for an Act relating to insurers not 
authorized to transact business in this state; 
providing for actions in this state against and 
for the service of process upon such insurers; 
and providing for the allowance of attorneys 
fees in acttons against such insurers. 


Section 1. Purpose of Act.—The pur- 
pose of this Act is to subject certain in- 
surers to the jurisdiction of courts of this 
state in suits by or on behalf of insureds 
or beneficiaries under insurance contracts. 


The legislature declares that it is a sub- 
ject of concern that many residents of this 
state hold policies of insurance issued or 
delivered in this state by insurers while not 
authorized to do business in this state, thus 
presenting to such residents the often in- 
superable obstacle of resorting to distant 
forums for the purpose of asserting legal 
rights under such policies. In furtherance 
of such state interest, the legislature herein 
provides a method of substituted service 
Of process upon such insurers and declares 
that in so doing it exercises its power to 
Protect its residents and to define, for the 
purpose of this statute, what constitutes 
doing business in this state, and also exer- 


The Coverage 


cises powers and privileges available to the 
state by virtue of Public Law 15, 79th Con- 
gress of the United States, Chapter 20, 
Ist Session, S. 340, which declares that the 
business of insurance and every person en- 
gaged therein shall be subject to the laws 
of the several states. 


Section 2. Service of Process upon Un- 
authorized Insurer.—(a) Any of the follow- 
ing acts in this state, effected by mail or 
otherwise, by an unauthorized foreign or 
alien insurer: (1) the issuance or delivery 
of contracts of insurance to residents of this 
state or to corporations authorized to do 
business therein, (2) the solicitation of ap- 
plications for such contracts, (3) the col- 
lection of premiums, membership fees, 
assessments or other considerations for 
such contracts, or (4) any other transac- 
tion of insurance business, is equivalent to 
and shall constitute an appointment by such 
insurer of the (Commissioner of Insurance) 
and his successor or successors in office, to 
be its true and lawful attorney, upon whom 
may be served all lawful process in any 
action, suit, or proceeding instituted by or 
on behalf of an insured or beneficiary aris- 
ing out of any such contract of insurance, 
and any such act shall be signification of 
its agreement that such service of process is 
of the same legal force and validity as per- 
sonal service of process in this state upon 
such insurer. 


(b) Such service of process shall be 
made by delivering to and leaving with the 
(Commissioner of Insurance) or some per- 
son in apparent charge of his office two 
copies thereof and the payment to him (of _ 
such fees as may be prescribed by law). 
(The Commissioner of Insurance) shall 
forthwith mail by registered mail one of 
the copies of such process to the defend- 
ant at its last known principal place of 
business, and shall keep a record of all 
process so served upon him. Such service 
of process is sufficient, provided notice of 
such service and a copy of the process are 
sent within ten days thereafter by registered 
mail by plaintiff or plaintiff’s attorney to 
the defendant at its last known principal 
place of business, and the defendant’s re- 
ceipt, or receipt issued by the postoffice 
with which the letter is registered, showing 
the name of the sender of the letter and the 
name and address of the person to whom 
the letter is addressed, and the affidavit 
of the plaintiff or plaintiff’s attorney show- 
ing a compliance herewith are filed with 
the clerk of the court in which such action 
is pending on or before the date the defend- 
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ant is required to appear, or within such fur- 
ther time as the court may allow. 


(c) Service of process in any such ac- 
tion, suit or proceeding shall in addition 
to the manner provided in subsection (b) 
of this section be valid if served upon any 
person within this state who, in this state 
on behalf of such insurer, is (1) soliciting 
insurance, or (2) making, issuing or de- 
livering any contract of insurance, or (3) 
collecting or receiving any premium, member- 
ship fee, assessment or other consideration 
for insurance; and a copy of such process 
is sent within ten days thereafter by reg- 
istered mail by the plaintiff or plaintiff's 
attorney to the defendant at the last known 
principal place of business of the defendant, 
and the defendant’s receipt, or the receipt 
issued by the postoffice with which the 
letter is registered, showing the name of 
the sender of the letter and the name and 
address of the person to whom the letter 
is addressed, and the affidavit of the plaintiff 
or plaintiff’s attorney showing a compliance 
herewith are filed with the clerk of the 
court in which such action is pending on 
or before the date the defendant is required 
to appear, or within such further time as the 
court may allow. . 

(d) No plaintiff or complainant shall be 
entitled to a (judgment by default, or a 
judgment with leave to prove damages, or 
a judgment pro confesso) [insert appro- 
priate language] under this section until the 
expiration of thirty days from the date of 
the filing of the affidavit of compliance. 


(e) Nothing in this section contained 
shall limit or abridge the right to serve any 
process, notice of demand upon any insurer 
in any other manner now or hereafter per- 
mitted by law. 


Section 3. Defense of Action by Unau- 
thorized Insurer.—(a) Before any unau- 
thorized foreign or alien insurer shall file 
or cause to be filed any pleading in any 
action, suit or proceeding instituted against 
it, such unauthorized insurer shall deposit 
with the clerk of the court in which such 
action, suit or proceeding is pending cash 
or securities or file with such clerk a bond 
with good and sufficient sureties, to be ap- 
proved by the court, in an amount to be 
fixed by the court sufficient to secure the 
payment of any final judgment which may 
be rendered in such action; or (2) procure 
a certificate of authority to transact the 
business of insurance in this state. 


(b) The court in any action, suit or pro- 
ceeding, in which service is made in the 
manner provided in subsections (b) or (c) 
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of Section 2 may, in its discretion, order 
such postponement as may be necessary to 
afford the defendant reasonable opportunity 
to comply with the provisions of subsec- 
tion (a) of this section and to defend such 
action. 


(c) Nothing in subsection (a) of this 
section is to be construed to prevent an 
unauthorized foreign or alien insurer from 
filing a motion to quash a writ or to set 
aside service thereof made in the manner 
provided in subsections (b) or (c) of Sec- 
tion 2 hereof on the ground either (1) that 
such unauthorized insurer has not done any 
of the acts enumerated in subsection (a) 
of Section 2, or (2) that the person on whom 
service was made pursuant to subsection (c) 
of Section 2 was not doing any of the acts 
therein enumerated. 


Section 4. Attorney Fees.—In any action 
against an unauthorized foreign or alien 
insurer upon a contract of insurance issued 
or delivered in this state to a resident 
thereof or to a corporation authorized to 
do business therein, if the insurer has failed 
for thirty days after demand prior to the 
commencement of the action to make pay- 
ment in accordance with the terms of the 
contract, and it appears to the court that 
such refusal was vexatious and without rea- 
sonable cause, the court may allow to the 
plaintiff a reasonable attorney fee and in- 
clude such fee in any judgment that may 
be rendered in such action. Such fee shall 
not exceed twelve and one-half per cent 
of the amount which the court or jury finds 
the plaintiff is entitled to recover against 
the insurer, but in no event shall such fee 
be less than twenty-five dollars. Failure 
of an insurer to defend any such action shall 
be deemed prima facie evidence that its 
failure to make payment was vexatious and 
without reasonable cause. 


Section 5. Constitutionality.—If any 
provision of this Act or the application 
thereof to any person or circumstances is 
held invalid, such invalidity shall not affect 
other provisions or applications of the Act 
which can be given effect without the in- 
valid provision or application, and to this 
end the provisions of this Act are declared 
to be severable. 

Section 6. Short Title—This Act may 
be cited as the Unauthorized Insurers 
Process Act. 


HE COMMITTEE is also considering 

a bill relating to fraudulent advertising 
of unauthorized insurers, and providing for 
action against, and service of process upon, 
insurers so advertising. 
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A History of History Itself 

The Law. René A. Wormser. 
Schuster, Inc., 1230 Sixth 
York 20, New York. 


“ 


Simon and 
Avenue, New 
1949. 609 pages. $5. 
Dlg good ts that which all things seek 
after. Hence, this is the first precept of law, 
that good is to be done and promoted, and evil 
is to be avotded.”—St. Thomas Aquinas. 


The end which Aquinas describes seems 
to have been unattainable at any one stage 
of man’s development of his civilization. At 
several times in history such a goal seemed 
silhouetted on the horizon but the dark 
clouds of history blotted it out. Men in 
such dark days sought other goals. This 
book is not as dry as a book about law could 
be because the author has dealt with the men 
of history who devoted their time and talents 
to directing judicial processes toward the 
goal described by the medieval monk. 


Mr. Wormser has written a very enter- 
taining saga of history itself without deviat- 
ing from his theme, which deals with man’s 
struggle to perfect the rules by which he 


must live under government. His book 
traces the history of law on a chart of 
respect, like a statistician’s curve showing 
the high points and, unfortunately, some 
low ones—which, oddly enough, seem to be 
in the twentieth-century bracket. 


The book begins with the story of Moses 
and the promulgation of his first principles 
of the law. The author reverently treats 
all of the philosophers between this begin- 
ning and the days of Nuremberg trials, 
United Nations and atom bombs. In the 
latter part of the book the author castigates 
those who have influenced the development 
of law with the theory that the end justifies 
the means. Being somewhat of a philosopher 
himself, the author poses questions regard- 
ing the justice of law which seeks its justifi- 
cation in retaliation. 


Books and Articles 


Man has come a long way, says Wormser, 
who thinks our domestic law shows promise 
of continuing to improve if our progress it 
“not too rapid to prevent us from digesting 
the change as we make it.” In international 
law, however, prospects are not good. For 
example, in the first World War, submarine 
warfare was a horrible device; in World 
War II, it was routinely taken for granted. 
Retaliation, booty, forced labor, bombing 
of civilians and all the implications of the 
atom bomb lead the author to say: 


“The breakdown in international morality 
seems to me so severe, and the degree to 
which we have contributed to it so little 
apprehended in our country, that I fear the 
amount of re-education which may be neces- 
sary to bring us, as well as the rest of the 
suffering world, back to decency, is truly 
formidable. In international law we have 
had vicious retrogression. The gradual en- 
lightenment which came to its peak toward 
the end of the nineteenth century and the 
beginning of the twentieth has been suc- 
ceeded by a depression of ethics and moral- 
ity. How soon will there be recovery from 
this depression of the conscience of mankind ?” 


But the point of the book is not to lament 
over dark days. It tells a fascinating story 
of great men, philosophers, religious leaders 
and statesmen. With Homeric quality, the 
author takes his hero, Justice, on a journey 
as filled with adventure as Aeneas’ wanderings. 


Three basic cultures are the source of our 
law—Jewish, Greek 4nd Roman. The Celtic 
and Germanic influences entered later to 
supplement the steady growth toward what 
we take for granted—a written law, although 
definiteness must suffer in order to have 
social fluidity. To read this book is to get 
a clear picture in nontechnical language of 
the recognition of the rights of man to life, 
liberty and property. Perhaps the most in- 
teresting feature of that growth is that from 
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simplicity to complexity, with the ever 
widening gulfs of “borderline” cases. It is 
enlightening also, for example, to compare 
the Spartan state with the military national- 
ism of Hitler, and to compare earlier re- 
formers with Franklin D. Roosevelt and 
his New Deal. 


More people should read the book than will. 


You So-and-So! 


Foul False and Infamous. Clark Gavin. 
Abelard Press, Inc., 381 Fourth Avenue, New 
York 16, New York. 1950. 237 pages. $2.75. 


The author has chosen seven cases of 
slander and libel which, having occurred in 
the past, affect our way of life today, and 
“best typify interesting and fundamental 
human frailties.” The book begins with the 
story of Socrates’ blasphemy that led to the 
hemlock cup, and ends with the advertising 
of a breakfast food as a cure for appendicitis. 
Covered by the other cases are freedom of 
the press, freedom of political criticism, 
illicit love and its aftermath, the nature of 
art and the proper bounds of art criticism, 
and gambling and the gambling code. 


1950-1951 Statistics 


Facts and Figures on Government Finance, 
1950-1951. The Tax Foundation, 30 Rocke- 
feller Plaza, New York 20, New York. 


This sixth volume in the series of Facts 
and Figures, begun in 1941 by the Tax 
Foundation to make available the more im- 
portant current and historical statistics re- 
lating to the fiscal operations of federal, 
state and local government, now is a more 
timely source and reference book than ever 
before. With the present huge military 
obligations putting a strain on the country’s 
economy it is essential that there be “fiscal 
wisdom” guarding the nation’s resources. 
This edition, considerably expanded over 
former editions, includes separate sections 
on business, the nation’s economy, invest- 
ment and productivity, along with a more 
“extensive treatment of particular expendi- 
ture and tax data. Information contained 
in this booklet imparts a greater under- 
standing of vital fiscal facts and an ever- 
present interest in efficient government. 


Don't Treat Your Legal Ills at Home 


Manual of Preventive Law. Louis M. 
Brown. Prentice-Hall, Inc., 70 Fifth Ave- 
nue, New York 11, New York. 1950. 346 


pages. $5. 
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At first reading, the title of this book 
does not quite express its purpose and con- 
tents. Some are likely to take it as a very 
erudite discourse of a theoretical and phil- 
osophical approach to a very broad field 
of law. Actually, the book is practical in 
value, just as practical as books which bear 
a title similar to “Businessmen’s Guide to 
Law,” “Law for Everybody” or “Every- 
body’s Legal Advisor.” 


When you understand that the book is 
practical in purpose, then you begin to ap- 


_Preciate the title selected. The author has 


chosen a number of lesson cases and grouped 
them under a factual outline, whose topics 
include: When Buying Goods, When Sell- 
ing Goods, Extending Credit, Making Pay- 
ment, Entrusting Others with Authority, 
On Becoming of Age and In Event of 
Death. He describes the lessons taught by 
these cases in such a way that the reader 
is warned before he acts in a situation likely 
to occur in these categories. 


While the author asks that some knowl- 
edge be acquired of the legal rules of the 
game of business or personal affairs to pre- 
vent entanglement with the law and courts, 
he believes that the services of a good at- 
torney are always necessary and he often 
points out the saving involved when an at- 
torney is consulted before a transaction is 
consummated, In presenting and urging 
this viewpoint, Mr. Brown shows how much 
more perspicacious he is than the authors 
of the “Treat Yourselves at Home” vol- 


umes on legal advice. 


Democracy in Industry 


Industrial Psychology and Its Social Foun- 
dations. Milton L. Blum. Harper & Brothers, 
51 East 33rd Street, New York 16, New 
York. 1949. 518 pages. $5. 


Not greater efficiency but the maximum 
satisfaction of man in his work world, is 
the primary goal of the industrial psy- 
chologist. Not the promotion of more 
harmonious employer-employee relations in 
itself, but the giving of realism and meaning 
to the why and how of such a relationship— 
through exposition of the social bases of 
industrial psychology—is what Professor 
Blum tries to and does accomplish in his book. 


The author, who is subchairman of the 
psychology department of the School of 
Business and Civic Administration at the 
City College of New York, carefully speci- 
fies that greater efficiency, often over- 
emphasized and considered the sole objec- 


tive of industrial psychology, actually is 
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secondary, but that it follows as a necessary 
accompaniment when men are “free to ex- 
press their feelings, to reach goals, produce, 
and develop as secure individuals.” 


Defining industrial psychology as the ap- 
plication of psychological facts and principles 
to problems involving human relations in busi- 
ness and industry, Professor Blum asks for an 
unbiased approach of both employers and 
psychologists, as a necessary supplement 
to the utilization of current research find- 
ings in working for democracy in industry— 
and, he insists, “It would be paradoxical 
to insist that a political democracy is best 
and not maintain that an industrial democ- 
racy is also best.” Emphasizing that the 
goal should be the satisfaction of man, not 
any one man or group, but man the “worker 
.. . [the] integrated social human being,” 
the author develops this theme by employ- 
ing throughout the work material taken 
from psychological sources. 

Findings of the Hawthorne Studies, the 
significant research program started in 1927 
at the Hawthorne Works of the Western 
Electric Company in order to show the 
complexity of the problem of production in 
relation to efficiency, are presented in their 
entirety in Chapter 2 (Chapter 1 being the 
Introduction). The studies are of much interest 
because they stress the significance of em- 
ployee attitudes rather than working condi- 
tions. The thorough interrelationship of 
problems of changes in rest pauses, hours of 
work, employee attitudes, fatigue, incentives, 
hours in the working week, etc., the author 
states, is one of the more important findings 
the studies attempt to show, as the treatment 
of such problems as if they were separate, 
brings artificiality into the picture. 

Undoubtedly the most significant results 
of the Hawthorne Studies, according to 
Professor Blum, are the facts that workers 
are affected more by factors outside the job 
than those encountered on the job, and that 
workers form informal social groups. These 
groups, it was reported, take precedence 
over management-employee organizations 
and have as much to do with production as 
changes in the job environment. In solving 
problems, it was also discovered, programs 
utilizing posters, slogans and speeches—gen- 
erally considered “morale boosters” of them- 
selves —are of little avail if the group 
decides not to adopt the plan or if the plan 
fails to meet the requirements of the four 
determiners of morale—‘(1) a feeling of 
togetherness, (2) need for a goal, (3) ob- 
servable progress toward a goal, and (4) 
individual participation in meaningful tasks 
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necessary to achieving the goal.” This 
twelve-year-old program is gone into so ex- 
tensively, explains the author, because it 
represents a vast improvement over all other 
work done in this field. 

His following four chapters are concerned 
with employee attitudes, the importance of 
which is now well known; job satisfaction 
and dissatisfaction, dependent to a large 
degree on these attitudes; industrial morale, 
sometimes confused with job satisfaction; 
and the use of incentives to increase morale 
and job satisfaction. The next chapters 
make some revelations of current findings 
in job analysis, time and motion studies 
(psychological nature of employee resistance 
to them), fatigue, monotony, work environ- 
ment, psychological factors contributing to 
accidents, effective leadership (which the 
author calls not an entity in itself but the 
result of the relationship between subordi- 
nate and superior), industrial warfare (un- 
derlying motives and conflicting needs) and 
unemployment (psychological changes it 


brings to the individual and his family). 


On the subject of industrial warfare Pro- 
fessor Blum expresses the theory that wages, 
hours, working conditions, etc., are only sur- 
face reasons for conflict—that the underly- 


ing motive for this “warfare” is the desire 
for power. Both groups shove reason and 
understanding into the background and at- 
tempt to solve their problems through force. 
The social and material destruction caused 
by industrial conflict, he insists, can be 
remedied only by mature bargaining of both 
groups on matters of joint control. To 
supplement his own material Professor 
Blum offers thirty-seven conclusions formu- 
lated by Golden and Ruttenburg, two au- 
thorities on labor and joint authors of The 
Dynamics of Industrial Democracy, which 
wholly corroborate his solution. 


The closing chapters deal with consumer 
research, advertising and selling. They il- 
lustrate the value of research—in making 
business more efficient, in correcting the use 
of psychology in selling (having nothing to 
do with the misused concept of “psychology 
of selling”) and in introducing restraint into 
the interpreting of results of advertising 
research—without which we get claims not 
necessarily based on fact. 

A generally impartial discussion is given 
both sides of the employer-employee rela- 
tionship by Professor Blum, though he is 
critical at all points where he finds criticism 
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necessary in getting rid of the emotion that 
would hold back progress. 


As a revelation of just what industrial 
psychology is and how it can be applied, 
the book is of unique value to employers 
and union executives as well as to professors 
of and students in such courses as personnel 
psychology, business psychology, industrial 
psychology and applied psychology. To 
those who fear its “infiltration” into the busi- 
ness and industrial world, Professor Blum 
gives a reassurance: “Industrial psychology 
cannot be made a tool for promoting the 
special aims of either group. It is well fitted 
to serve the community because its scientific 
basis prevents bias and prejudgments.” 


Today as Yesterday 


The Law. Frederic. Bastiat. The Foun- 
dation for Economic Education, Inc., 
Irvington-on-Hudson, New York. 1950. 75 
pages. Four copies for $2; larger quantities 
at proportionally reduced prices. 


The intriguing thing about this booklet 
is that it was written 100 years ago by a 
French economist, statesman and author. 
It is a dissertation on socialism. The eco- 
nomic and political conditions in France 
100 years ago—France was rapidly turning 
to socialism— were the raison d’étre for Bas- 
tiat’s excellent and logical analysis of the 
despairs of socialism, and the parallel of 
our present conditions in America to those 
in France 100 years ago is the raison d’étre 
for the publication of this book by the 
Foundation for Economic Education. 


The thesis of the booklet is that the se- 
ductive lures of socialism are accepted by the 
people and put into operation by govern- 
ments because law (organized justice) is 
perverted into legalized plunder (organized 
injustice). 


The following is quoted: 


“And, in all sincerity, can anything more 
than the absence of plunder be required of 
the law? Can the law—which necessarily 
requires the use of force—rationally be used 
for anything except protecting the rights 
of everyone? I defy anyone to extend it 
beyond this purpose without perverting it 
and, consequently, turning might against 
right. This is the most fatal and most 
illogical social perversion that can possibly 
be imagined. It must be admitted that the 
true solution—so long searched for in the 
area of social relationships—is contained in 
these simple words: Law is organized justice. 
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“Now this must be said: When justice 
is organized by law—that is, by force—this 
excludes the idea of using law (force) to 
organize any human activity whatever, 
whether it be labor, charity, agriculture, 
commerce, industry, education, art, or re- 
ligion. The organizing by law of any one 
of these would inevitably destroy the es- 
sential organization—justice. For truly, how 
can we imagine force being used against 
the liberty of citizens without it also being 
used against justice, and thus acting against 
its proper purpose? 


“Here I encounter the most popular fal- 
lacy of our times. It is not considered suf- 
ficient that the law should be just; it must 
be philanthropic. Nor is it sufficient that 
the law should guarantee to every citizen 
the free and inoffensive use of his faculties 
for physical, intellectual, and moral self- 
improvement. Instead, it is demanded that 
the law should directly extend welfare, edu- 
cation, and morality throughout the nation. 

“This is the seductive lure of socialism. 
And I repeat again: These two uses of 
the law are in direct contradiction to each 
other. We must choose between them. A 
citizen cannot at the same time be free and 
not free. ... 


“Mr. de Lamartine once wrote to me 
thusly: ‘Your doctrine is only the half of 
my program, You have stopped at liberty; 
I go on to fraternity.’ I answered him: 
‘The second half of your program will de- 
stroy the first’. 

“In fact, it is impossible for me to sepa- 
rate the word fraternity from the word 
voluntary. I cannot possibly understand 
how fraternity can be /egally enforced with- 
out liberty being /egally destroyed, and thus 
justice being /Jegally trampled underfoot. 


“Legal plunder has two roots: One of 
them, as I have said before, is in human 
greed; the other is in false philanthropy. . . . 


“The sincerity of those who advocate 
protectionism, socialism, and communism is 
not here questioned. Any writer who would 
do that must be influenced by a political 
spirit or a political fear. It is to be pointed 
out, however; that protectionism, socialism, 
and communism are basically the same 
plant in three different stages of its growth. 
All that can be said is that legal plunder 
is more visible in communism because it 
is complete plunder; and in protectionism 
because the plunder is limited to specific 
groups and industries. Thus it follows that, 
of the three systems, socialism is the vaguest, 
the most indecisive, and, consequently, the 
most sincere stage of development.” 
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Emphasis on Freedom 


National Security and Individual Freedom 
(Committee for Economic Development Re- 


search Study). Harold D. Lasswell. McGraw- 
Hill Book Company, Inc., 330 West 42nd 
Street, New York 18, New York. 1950. 
$3.50. 


As its name implies, this book is a study 
of the relationship between national security 
and individual freedom, a relationship which 
tends to be of inverse ratio. 


259 pages. 


“It is apparent,” says Howard B. Myers, 
Research Director of CED, in the foreword, 
- that the economic strength of our 
country is vital to our national security; and 
freedom of the individual as well as a free 
economy have been, and are, pillars of our 
economic strength. 


“This report examines the problems that 
confront us in seeking national security 
without forfeit of the basic values and prin- 
ciples of American life.” 

In defining national security, the author 

first analyzes the state of the world which 
forces us to be prepared “to use force if 
necessary to maintain national independence.” 
“Ours is an epoch of changes profound 
enough to be called revolutionary and of 
sufficient scope to cover the globe. 
These transformations are not likely to 
work themselves out in a year or even a 
decade. Although we assume that a third 
world war is not inevitable, we also must 
assume that there is little prospect of gen- 
uine peace in the next few years.” 


The national security, he says, is based 
on “military preparedness, an intelligent and 
comprehensive foreign policy, and_ the 
strengthening of our nonmilitary defenses. 
This calls for an active information program 
at home and abroad to strengthen liberty, 
and for the continuation of economic aid to 
peoples struggling to maintain or attain 
democratic freedom.” The great danger lies 
in the effect which the restrictions and 
pressures of a security-conscious society 
have on those basic principles of freedom 
which we are trying to protect throughout 
the world while perhaps undermining at 
home; these principles he names as: civilian 
supremacy, freedom of information, civil 
liberties and a free economy, 


A large part of the book is devoted to 
recommendations as to what citizens (Con- 
gress, the courts, the public, the press) can 
do to maintain these freedoms without 
hindering the security of the nation. We 
cannot be both entirely free and entirely 


Books and Articles 


secure, says Mr. Lasswell, so it is necessary 
that “a balance be struck between the 
risks to security and the risks to the free 
economy.” 


In the light of a recent statement by Sec- 
retary of Commerce Charles Sawyer that the 
National Production Authority agency in 
the Department of Commerce will use man- 
datory controls on defense goods because 
voluntary controls had not been working in 
most cases, one of Mr. Lasswell’s recom- 
mendations is very interesting. “In the 
security crisis it is politically tempting to 
resort to controls in the hope of correcting 
a visible evil, such as glaring shortages of 
some materials. The crucial problem is to 
win significant political (public) support for 
a policy of patience in most of these cases. 
In the overwhelming majority of instances 
it is likely that the self-correcting mechan- 
isms of the market will work themselves out 
more quickly and introduce fewer new 
complications than if administrative action 
is taken.” 


Thus, here is seen the pertinence of the 
problem which the author discusses. Not 
only for its recommendations, which are of 
various degrees of merit, but for its presen- 
tation of a problem which will come more 
and more.to the fore under the strain of a 
defense economy, the book is of value. 


The author is a professor of law at Yale 
University; he has had specialized training as 
a political scientist and psychologist. This 
book was written as part of CED’s research 
program, initiated in 1942, to study the chief 
economic factors affecting the maintenance 
of high stable production and employment. 


ARTICLES 


Shortening of Life Expectancy .. . 
May the victim of personal injuries wrong- 
fully inflicted recover damages for conse- 
quent shortening of his life expectancy, asks 
the author.—Smith, “Psychic Interest in 
Continuation of One’s Own Life: Legal 
Recognition and Protection,” University of 
Pennsylvania Law Review, May, 1950. 


Privacy Rights . . . The “do’s” and 
“dont’s” relevant to the privacy rights in 
doctor-patient relationships are explored by 
this article—Challener, “The Doctor-Patient 
Relationship and the Right to Privacy,” Uni- 
versity of Pittsburgh Law Review, Summer, 


1950. 


Who Pays the Freight? . . . The phrase 
in the law which provides that “the con- 
signee may also become liable for such 
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charges by its own act” makes up much of 
the law of liability for freight charges. 
Here is a brief review of the cases arising 
from this point of law.—Gallin, “Liability 
for Freight Charges,” Commercial Law 
Journal, November, 1950. 


Electrical Age—and Its Problems .. . 
Injuries arising from production and use of 
electricity are frequent. Some cases are due 
to negligence on the part of electric com- 
panies, some due to negligence of the injured 
individuals and some would appear to “just 
happen.” Pennsylvania standards for estab- 
lishing liability are the basis for this article, 
which discusses numerous aspects of the 


problem.—Challener, “Injuries Incident to 
the Production and Use of Electricity in Penn- 
sylvania,” Temple Law Quarterly, July, 1950, 


A Suggestion for the “Hot Idea” Industry 
. . « This article emphasizes the need for 
self-protective devices against fraudulent 
and spurious claims in the entertainment 
industries, specifically by the originators of 
so-called “hot ideas.” The writer suggests 
that “radio and television stations return 
unexamined the unsolicited ideas that come 
to them, unless a release has been executed.” 
—Warner, “Legal Protection of Program 
Ideas,” Virginia Law Review, April, 1950. 


MILITARY LEAVE POLICIES AND EMPLOYEE BENEFIT PLANS 


T HE EFFECTS of military leave on 
employee benefit plans are receiving 
close attention in most of the 180 com- 
panies surveyed on this point by the 
National Industrial Conference Board. 


Time in uniform will count in deter- 
mining length of service required for 
pension eligibility with over nine out of 
ten cooperators. The current survey 
shows that financing of employee pen- 
sion credits for time in service “de- 
pends to a large extent on whether the 
plan is contributory or noncontribu- 
tory.” If contributory, three out of four 
companies state that they are suspend- 
ing all payments. No further funding 
is made until the employee returns. In 
the noncontributory pension plans, three 
out of four companies will make con- 
tributions for the employee while he is 
in service, or upon his return. The re- 
maining companies will simply suspend 
contributions while the employee is in 
service. 


Group life insurance plans were found 
in effect in 169 of the cooperating 
companies. Of these, 127 are of the 
contributory type and forty-two are 
noncontributory. Only ten per cent of 
the contributory group life insurance 
plans will continue in effect, provided 
the employee makes his contributions 
and the insurance carrier continues to 
permit coverage at existing rates. Of 
the 149 companies canceling the group 
life coverage for employees entering 
military service, seventy per cent do so 
within thirty-one days. Cancellations 
after sixty, ninety or 120 days are about 





equally divided among the remaining 
thirty per cent of cooperators. Thirteen 
of the twenty companies continuing group 
life coverage have the contributory type. 
In eight of these thirteen, however, the 
employer will take over the total cost 
of the premiums after the employee 
leaves. 


Slighty less than one out of five com- 
panies canceling group life coverage 
are planning to contribute to the em- 
ployee’s National Service Life Insur- 
ance premiums. Of the twenty-seven 
companies doing this, about two thirds 
will reimburse the employee for the 
amount of insurance coverage held under 
the group plan. Except for a few com- 
panies limiting the reimbursement to a 
one-year period, all companies will con- 
tinue these payments for the duration 
of the military leave. 





Practices of the ninety-eight com- 
panies currently providing Blue Cross | 
coverage for dependents “vary widely 
depending on the type of financing in 
effect.” For example, five of the thirteen 
completely employer-financed plans will 
continue to pay the full cost of de- 
pendency coverage during military leave. 
On the other hand, only five of the 
twenty-seven jointly financed plans and 
three of the fifty-eight employee-financed 
plans provide for continued dependency | 
coverage by the company. | 


Only twenty-three of the cooperators 
have a profit-sharing plan in effect for 
their nonexecutive personnel. One fourth 
of these (six) provide for some type of | 
payment to departing employees. | 

| 
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NEGLIGENCE | 


| Cases Involving Negligence, 


| | 
| as Reported by CCH NEG- | 
| LIGENCE REPORTS | 


Tar Barrel at Home— 
Attractive Nuisance? 


A six-year-old boy and two playmates 
watched a man who was cleaning a tar 
barrel on his own property, and began dip- 
ping sticks in the hot tar that was flowing 
out. The man several times ordered them 
to go away, but eventually the boy slipped 
and fell, burning his hand in the tar. 


The barrel was not an attractive nuisance, 
the court held. That phrase includes only a 
dangerous trap concealed on otherwise safe 
premises or an artificial device, attractive to 
children, which is left exposed upon prem- 
ises which are open, accessible and un- 
guarded. 


The case was dismissed on the plaintiff’s 
own evidence, without calling the defendant. 
The defendant, said the court, was not the 
guarantor of the children’s safety, nor was 
he obligated to commit assault upon the 
boys to keep them away from the tar.— 
Niernberg, etc. et al. v. Gavin. Colorado Su- 
preme Court. October 30, 1950. 18 CCH 
NEGLIGENCE CasEs 894. 


SLIGHTLY different construction was 
“recently placed upon the attractive nui- 
Sance doctrine by a Minnesota court, which 
held that if the child appreciated the danger 
of a device it could not be so described. 


UA nine-year-old boy hopped a moving 
treight train in the yard and in the events 
which followed fell and lost a leg. The 


railroad was sued for negligence on the. 


Negligence 
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ground that the yard constituted an attrac- 
tive nuisance. 

Since the boy admitted he had been warned 
by his mother, his grandmother, his teacher, 
and an engineer to keep away from the yard, 
the court held that it could hardly be claimed 
the boy did not know the yard was dangerous. 

A second point, that the railroad owed 
the duty of building a fence along the right 
of way, was answered by the court with 
the comment that “It also was indisputable 
from the facts of the case that no fence, 
other than a wholly insurmountable one 
like a castle wall, would have served to keep 
plaintiff off the right of way.” The court 
found for the railroad.—wNolley, etc. v. Chi- 
cago, Milwaukee, St. Paul & Pacific Railroad 
Company. United States Court of Appeals 
for the Eighth Circuit. August 8, 1950. 18 
CCH NEcticence Cases 505. 


Instructions As to Damages 
Involving Future Pain 


An employee pumping gasoline into a tank 
was guilty of negligence resulting in an ex- 
plosion in which a whole family was injured 
and its car damaged. The family brought suit 
and the trial court instructed the jury to 
include in the verdict the cash value of 
“pain and mental suffering, if any, that you 
may believe from a preponderance of the 
evidence that she may have to undergo in 
the future, as a direct and proximate result 
of the explosion in question.” 

The following litigation depended entirely 
on the meaning of the word “may” in the 
instructions. The Texas Supreme Court 
finally remanded the case to the trial court 
with a learned explanation of the distinction 
in language between reasonable probability 
and the phrase “may have to undergo in the 
future.” 

“The word ‘may’ clearly indicates possi- 
bility as distinguished from probability and 
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it would be so understood by an ordinary, 
intelligent juror,” the court held. “The phrase 
‘have to undergo’ does not supply the thought 
of reasonable probability, because its com- 
monly understood meaning merely conveys 
the thought of involuntary, as contrasted with 
voluntary, suffering.” 


One member of the bench evidently used 


a different dictionary. He said flatly, “I have 
little doubt that any juror, except one with 
a rather academic mind, would interpret the 
instructions simply as ‘that you may believe 
from a preponderance of the evidence that 
she will undergo in the future’. The word 
‘may’ is not necessarily speculative and is 
often used colloquially as synonymous with 
‘will’.’"—Fisher et al. v. Coastal Transport 
Company. Texas Supreme Court. May 10, 
1950. 18 CCH NEGLIGENCE CAsEs 327. 


Invitee Injured on Pier— 
Guard's Scope of Employment 


Plaintiff, a seaman, sustained injuries on a 
pier operated by defendants. Plaintiff was 
instructed by a guard to take the baggage 
conveyor to the second floor. While plaintiff 
was on the baggage conveyor, the conveyor 
reversed its direction, injuring the plaintiff 
by causing him to lose his balance. The 
guard who directed the plaintiff to use the 
baggage conveyor was an employee of the de- 
fendant. One of the jobs of the guards 
was to see that passengers used the stairway, 
rather than the baggage conveyor to go to 
the second floor, Judgment was given for 
the plaintiff in the lower court. 

Judgment for plaintiff affirmed. The only 
problem facing the court on appeal was whether 
the guard by directing the plaintiff to use the 
baggage conveyor was acting within the scope 
of his employment. The court answered this 
question by saying: “Where the purpose of 
the agent’s employment is to give direction, 
such directions as he gives fall within the 
scope of his employment, for which the mas- 
ter will be held liable, even though their sub- 
stance may be of a different nature than that 
intended by the master.”—Paleockrasas v. 
Garcia et al. United States Court of Appeals 
for the Second Circuit. June 26, 1950, 18 
CCH NEGLIGENCE CAsEs 382. 


Plaintiff Has Choice of Contract or 
Tort in Action Against Railroad 


Plaintiff, while a passenger on the defend- 
ant’s train, was injured when the train was 
wrecked in Louisiana. She had purchased 
a round-trip ticket in Missouri for the trip 
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to Louisiana. She was nineteen years of age 
when she brought her action in Missourj 
over a year after the accident. 


The allegations of her petition sounded 
both in tort and upon contract. Defendant, 
by alleging that plaintiff's cause of action 
arose in Louisiana and was barred by the 
Louisiana period of limitations, construed 
the petition as sounding in tort. Plaintiff 
in her reply denied that her action was 
barred by Louisiana law and alleged that 
the action was “governed by the laws and 
statutes of limitations of the State of Missouri, 
which allow plaintiff a period of five years 
after she becomes twenty-one years of age 
to file suit against the defendant for dam- 
ages on account of injuries suffered by 
her ss 

After the jury returned a verdict for the 
plaintiff, the trial court entered judgment 
for defendant notwithstanding the verdict. 

The reviewing court reversed the judg- 
ment of the trial court and ordered judg- 
ment entered for plaintiff with conditions of 
remittitur. It held: 

(1) The laws of Louisiana are not appli- 
cable since plaintiff's cause of action was 
not one created by or arising under the 
statutes of that state. 

(2) Plaintiff, having filed a petition which 
sounded in either contract or tort and being 
confronted with defendant’s interpretation 
of her petition, was entitled to make an 
election in her reply and to found her action 
upon contract—IVilliams, etc. v. Illinois Cen- 
tral Railroad Company. Missouri Supreme 
Court. April 10, 1950. 18 CCH NEGLIGENCE 
CAsEs 239. 


Proximate Cause of Explosion 
with Two Inflammables Present 


Three men were laying a wood-block floor- 
ing in the basement of a home, using an 
inflammable mastic. They had opened all 
the windows. In the room they were floor- 
ing was a gas meter. Two of the men testi- 
fied that they saw a blue flame leap from 
an adjoining alcove, where there was a gas 
heater with a pilot light, toward the corner 
where the gas meter and the open can of 
mastic were. In the explosion that followed, 
one man was killed and the two witnesses 
were injured. 

The family sued the gas company, and 
judgment was in their favor. The company 
appealed on several grounds. 


The gas company said that the facts ol 


.the case were just as consistent with the 
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theory that the mastic had caused the ex- 
plosion, and that if there had been enough 
gas in the room to cause it, the men would 
have been asphyxiated before the explosion 
occurred. 

Since the mastic on the floor had not ig- 
nited and the burns on the men’s bodies 
were around their heads and shoulders— 
the gas being lighter than the mastic vapor 
—and since the mastic was, according to 
expert testimony, inflammable but not explo- 
sive, the court disagreed with the first con- 
tention. 

As for the asphyxiation theory, the court 
said that the company had failed to show 
that the men had been exposed long enough, 
in a ventilated room, to make such assump- 
tion necessary. 

Secondly, the company argued that negli- 
gence had not been proved, since several 
company men had been working around the 
house for several weeks before the explo- 
sion. The court quoted an earlier decision 
that “every precaution for safety must be 
taken within the bounds of reason,” and 
added that the jury was justified in finding 
that the company “had failed to measure up 
to this standard in instant case.” The judg- 
ment for plaintiffs was affirmed.—Washing- 
ton Gas Light Company v. Biancaniello, Admx, 


et al. United States Court of Appeals for 
the District of Columbia Circuit. July 3, 
1950. 18 CCH NEeEGLIGENcE Cases 347. 


No Exemplary Damages 
Unless Principal Authorizes, 
Supervises or Adopts Tort 


Defendant’s employees cleaned the kitchen 
floor of plaintiff's house with gasoline or its 


equivalent. They did not extinguish the 
pilot light in the hot-water heater in the 
kitchen, and they left the windows of the 


kitchen closed. An explosion resulted and 
plaintifi’s house was reduced in value by 
about ninety per cent. 

Defendant was not personally present or 
otherwise in immediate direction of the work 
of his employees. The court said, “the only 
evidence connecting [defendant] per- 
sonally with their carelessness was his own 


testimony to the effect that, in common 





with others engaged in the same line of 
business, he customarily permitted the use 
ot inflammable types of cleaning fluid on 


floors, and consciously omitted instructing 
his employees always to shut off water 
heaters and automatic refrigerators when 
the cleaning was done in a room other than 
that in which such apparatus were located.” 


Negligence 


There was no jury finding that the de- 
fendant authorized, ratified or approved the 
manner in which the work was done. 


Defendant appealed from a judgment 
awarding exemplary damages in addition to 
compensatory damages. 

The reviewing court said that, although 
the defendant’s admission was sufficient to 
raise an issue of fact as to his previous au- 
thorization of the tortious conduct, that 
admission “did not conclusively establish 
such authorization as a matter of law.” The 
court therefore held that the exemplary 
damages were erroneously awarded without 
submission of the question of the defend- 
ant principal’s authorization to the jury.— 
King, etc., d.b.a. King Floor Company v. 
McGuff et ux. Texas Supreme Court. Novem- 
ber 15, 1950. 18 CCH NeEGLiGeNce Cases 890. 


Building Parapet Falls— 
Contractor, Tenant and Owner Liable 


A pedestrian was killed when a number 
of large stone blocks, forming a parapet of 
a building, fell upon him as he was walking 
along the sidewalk. Each stone block weighed 
about two hundred pounds, and the motar 
between the blocks was loose or missing 
prior to the renting of the building by the 
landlord to the tenant. Under the terms 
of the lease, the tenant Was to be responsible 
for the condition of the premises and had 
the right to make alterations and improve- 
ments; the tenant had further covenanted to 
save the owners “harmless from all loss and 
damage occasioned by any nuisance 
made or suffered on the premises,” and to 
make no use thereof “which shall be unlaw- 
ful, improper offensive or in- 
jurious to any person or property.” 


or 


The tenant had hired a contractor to re- 
pair the parapet. While the employees of 
the contractor were engaged in such repair, 
the parapet fell, killing plaintiff’s intestate. 
At the time of the accident, no barriers of 
any kind were on the sidewalk to keep people 
from passing in front of the building where 
the work was being done. 

The trial court entered judgment for the 
plaintiff (who was the pedestrian’s administra- 
trix) against the contractor, the tenant and 
the owner. Each defendant brought error 
on the ground that the trial court should 
have directed a verdict in its favor. 

The contractor argued that he should not 
be held liable because the parapet was in 
a defective condition before he commenced 
to work on it. The reviewing court held 
there was sufficient evidence to support 
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the judgment against the contractor since “the 
jury could have found that the acts of the 
contractor’s servants were a_ substantial 
factor in causing the injury.” 


The tenant sought reversal on the ground 
that it had entrusted the making of the 
alterations, including the removal of the 
parapet, to an independent contractor who 
was in control of the premises at the time 
of the accident. The reviewing court said 
that, while the general rule is that the em- 
ployer of an independent contractor is not 
subject to liability for bodily harm caused 
to another by a tortious act or omission of 
the contractor or his servants, this rule is 
“now primarily important as a preamble 
to the catalog of its exceptions.” Because of 
the size and weight of the blocks, the court 
continued, the removal of the parapet by the 
contractor involved work of such kind that 
it would probably cause injury to persons 
using the sidewalk below unless special pre- 
cautions were taken. The case against the 
tenant therefore fell within the exception 
relating to the employment of an independ- 
ent contractor to do work which is in- 
herently dangerous to others, and the trial 
court did not err in denying the tenant’s mo- 
tion for a directed verdict. 

The owners argued that, in view of the 
covenants contained in the lease, the owners 
could not be said tq have contemplated the 
continuance of a nuisance on the premises, 
if there was one. The reviewing court said 
there was a nuisance in existence when the 
lease was made and held that, while the 
covenants would give the owners a right of 
indemnity against the tenants, the covenants 
could not affect the lessor’s liability to per- 
sons injured outside the premises. Judg- 
ment of the trial court affirmed—Wahalen, 
Administratrix v. Shivek et al. Massachusetts 
Supreme Judicial Court. June 13, 1950. 18 
CCH Nec ticence Cases 313. 


Contract Shifts Duty of Care 


Plaintiff brought this action to recover 
damages for fire loss sustained allegedly 
because of the negligence of the defendant. 


The defendant contractor was engaged in 
building a metal walkway and platform on a 
steel tower supporting a shavings bin and 
dust collector about sixty feet above the 
ground. The work required the use of elec- 
tric and acetylene torches. It was under- 
stood that the plaintiff company would 
continue its cooperage operations, which re- 
quired the placing of a large quantity of dry 
shavings around the base of the tower. The 
shavings were very combustible since practi- 
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cally all moisture had been removed from 
them. It was agreed by the defendant that 
he would keep these shavings wet at all 
times. In fact, he did not keep them wet on the 
day the accident occurred, and the shavings 
became ignited either by sparks from the 
torches or by a falling piece of iron. 

The trial court directed a verdict for the 
defendant. His ruling was based upon the 
idea that, even though defendant was negli- 
gent, he could not be liable for the loss 
since the plaintiff knew of the imminent 
hazard and was charged with the duty of 
supervising the work and conditions. This 
ruling, in effect, held the plaintiff company 
contributorily negligent as a matter of law. 

The reviewing court concurred with the 
view of the trial court “that where the 
danger of loss by fire is seen, it is the duty 
of the owner to use all reasonable diligence 
to protect his property and to avert it, and 
if he fails to do so, he must suffer the con- 
sequences of his own negligence.” 


But the reviewing court disagreed with 
the further view that under the circumstances 
of the case, the plaintiff was charged with 
the duty of supervising what the defend- 
ant did or did not do. “It is quite ele- 
mentary,” said the court, “that a duty to 
exercise the proper degree of care may have 
its origin, as here, in a contract. This con- 
tract not only created the condition which 
furnished the occasion of the alleged tort, 
but embraced the specific provision, the 
breach of which seems to have caused the 
loss. The defendant promised the plaintiff 
he would do what it would otherwise have 
done or been chargeable with doing. He 
contracted to relieve the plaintiff of the duty 
of keeping the combustible shavings incom- 
bustible. He thereby became liable to the 
plaintiff if while relying upon that promise 
it was injured by the defendant's violation 
of his contractual duty of vigilance in that 
respect.” Judgment for defendant reversed. 
—Vrooman v. Beech Aircraft Corporation 
United States Court of Appeals, Tenth 
Circuit. June 26, 1950. 18 CCH NEGLIGENCE 
Cases 406. 


Express Company Liable, 
Though Its Servant Is Not 


Plaintiff, after having put his wife on a 
train, was walking down the platform of the 
defendant railroad company when he ob- 
served the employees of defendant express 
company trying to move a large, cumber- 
some object from the train to an express 
truck. He voluntarily assisted them to move 
the thing, climbing onto the truck to do $0. 
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His services were not requested, but neither 
were they refused. After doing what he 
could to help he got off the truck, and was 
about to proceed on his way when the thing 
ell, striking him on the head and injuring 
him. He sued the railroad company, the 
express company and one of the express 
company’s employees who allegedly caused 
the injury. 

The trial court rendered judgment against 
both companies but in favor of the employee. 
The companies appealed. They complained 
that the evidence failed to establish that 
plaintiff was an invitee of the railroad at 
the time of his injury and that consequently 
neither party had an obligation to him; that 
neither party was guilty of negligence; that 
plaintiff was guilty of contributory negli- 
gence which barred recovery in any event. 

The responsibility of the express company 
(as well as that of the railroad) toward plain- 
tiff depended upon whether he was an invitee 
of the railroad because the express company 
was conducting its business on the railroad’s 
property, and if plaintiff also had a right to 
be on that property, the express company 
had the duty to exercise ordinary care not 
to injure him through negligence. 

The reviewing court declared that while 
plaintiff was walking down the platform 
back to his car he was the invitee of the rail- 
road. He forfeited this right, however, by 
climbing up on the express company’s truck 
because he was not performing an act which 
could reasonably be expected of him under 
the circumstances. Nevertheless, he regained 
his status when he climbed back down and 
discontinued his efforts to help the express- 
men. Though defendants insisted that his 
injury was so immediately connected with 
his act of assistance as to be “part and par- 
cel of that transaction,” the court held that 
the evidence was sufficient to justify the 
jury’s finding that he had abandoned all par- 
ticipation in that activity. 

Plaintiff sought to fasten responsibility 
on the railroad company under the doctrine 
of respondeat superior, because of the alleged 
negligence of one of its employees. But since 
the railroad employee helping to unload the car 
had no duty whatever in this connection, his 
act was not within the scope of his employ- 
ment, and the company could not be held 
to be liable for his acts. 


The express company contended that since 
its employée had been acquitted it could not 
be held responsible since under the doctrine 
Of respondeat superior a verdict in favor of 
the servant entitles the master to set aside 
the verdict against it. But in this instance, the 
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case against the express company did not 
rest solely on the acts of the acquitted em- 
ployee but also on the acts of another of its 
employees. 


As to the contention of contributory neg- 
ligence on the part of plaintiff, the court 
held that the burden was on the express 
company to prove this contention and the 
question was for the jury to decide on the 
evidence. Since the jury decided that he 
was not contributorily negligent and the evi- 
dence supported the verdict, the court allowed 
the decision to stand. 


The judgment against the railroad was 
reversed and the cause remanded; the judg- 
ment against the express company was affirmed. 
—Railway Express Agency, Inc. v. Burns. 
Alabama Supreme Court. November 24, 1950. 
18 CCH NEGLIGENCE Cases 946, 


Municipality Liable 
for Disrepair of Sewer 


In a suit brought against a municipality 
for negligence in failing to keep in repair a 
sewer which broke during a heavy rainfall 
and flooded plaintiff’s home, the trial court 
granted defendant a judgment notwithstand- 
ing the verdict. 


The sewer, which was 1,400 feet long and 
had a fairly even grade, ran under plaintiff’s 
house at a steep grade. Rocks were carried 
in through the entrance of the sewer by 
surface water and during heavy rains rattled 
through it and traveled down the pipe; even 
the exit was clogged with rocks so that the 
water passed out relatively slowly. The 
sewer had broken at least twice before the 
occurrence of the damage to plaintiff’s house, 
and plaintiff was aware of its potential danger. 
She had gone personally to the mayor to com- 
plain about the rocks, but he had told her 
that there was nothing to worry about—that 
the pipe would not burst. On the day of the 
heavy rain, the pipe did burst and water 
flooded plaintiff’s house. Two truck loads 
of rocks were later taken out of the sewer 
at the place where it broke; the stoppage 
caused by the rocks*was said to have been 
the cause of the break. Several witnesses 
testified that on the day of the flood, though 
there was a heavy rain, it was not an ex- 
traordinary rain. 

The reviewing court held that the jury 
had properly found that there was no cloud- 
burst on the day of the flood, that on that 
day the sewer was clogged up in the vicinity 
of plaintiff’s home, that the stoppage was 
caused by rocks, that the municipality had 
been notified of the presence and the danger 
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of the rocks, and that the cause of the flood- 
ing of plaintiff's home was the negligence 
of the municipality in failing to remove the 
stoppage and to keep the sewer in proper 
condition, 

The court stated: “A municipality is liable 
not only for negligence in the construction 
of a sewer, but also for negligence in failing 
to keep it in proper repair.” 

Judgment reversed and cause remanded 
for further proceedings.—T7rue v. Mayor and 
Commissioners of Westernport. Maryland 
Court of Appeals. Filed November 3, 1950. 
12 CCH NEGLIGENCE Cases 984. 


Prejudicial Instruction 
on ‘Sole Cause”’ 


Plaintiff operated a punch press manu- 
factured by defendant and sold by it to plain- 
tiff’s employer. This press when purchased 
was equipped with a foot pedal for operating 
the upper punching die which moved up and 
down from the top of the machine to cut 
out metal. The die was designed to make a 
single downward stroke, move up again, and 
then remain stationary until the operator 
stepped on the pedal again. The foot pedal 
was removed, however, and in its place was 
put a safety device known as a “bi-manal” 
which was worked with both hands and 
which required that the machine operator 
take both hands away from under the die 
to start the machine operating again. Plain- 
tiff, after operating this machine for ten 
months, lost all the fingers on his right hand 
when it “repeated” unexpectedly while his 
hands were under the movable die. It was 
discovered afterward that the machine had 
repeated because the clutch trip and bolts 
were badly worn, and that the excessive 
wear had been caused by improper place- 
ment and a misalignment of parts in the 
clutch trip housing. 

Plaintiff alleged that defendant was negli- 
gent in selling and delivering to his employer 
a machine that was unsafe and dangerous “in 
that its parts were not properly . . . aligned, 
thus . . . causing said machine .. . to be 
likely to repeat . . . and to injure anyone 
who might be using said machine.” Defend- 
ant pleaded that plaintiff was contributorily 
negligent as a matter of law in not watching 
the machine, which was inherently danger- 
ous: if he had been watching he would have 
seen that the upper die did not stop moving 
when it reached the position where it ordi- 
narily became stationary. It contended also 
that the defects in the clutch housing were 
caused by removal of the foot pedal. 


138 


The trial jury rendered judgment for plain. 
tiff, but the court ordered a new trial; plaintiff 
appealed from this order. 


The trial court had ordered the new trial 
on the sole ground that it had erred in giy- 
ing an instruction for plaintiff as follows: 
“Wherever the issue of sole cause is sub- 
mitted ... if you find... that... [the] 
negligence of ... defendant directly caused 
the casualty, or... find that such negligence 
... directly joined and concurred with... 
[the] conduct of ... [plaintiff or his em- 
ployer], whether negligent or not, in directly 
causing the casualty, then . . . there would be 
no issue of such sole cause in the case because 
the defendant could not make use of such 
conduct of ... [plaintiff] or plaintiff's em- 
ployer to shield itself against the result of 
its own negligence, if you so find it was 
so negligent, and you would be required to 
return a verdict for the plaintiff in this case.” 

The reviewing court said of this instruction 
that it was “an improper comment on the 
evidence, argumentative in character, un- 
supported by proof, misleading and singles 
out for improper mention and emphasis a 
fancied conclusion of the writer of the in- 
struction that defendant was attempting ‘to 
shield itself against the result of its own 
negligence’.” It would lead the jury to be- 
lieve, said the court, that defendant needed 
to shield itself and was improperly doing 
so. “We think the language used and the 
context in which the words appear were 
sufficient to foreclose impartial considera- 
tion by the jury of the merits of defendant's 
cause.” 

The court said that defendant’s contention 
that plaintiff was contributorily negligent as 
a matter of law was without merit. “Asa 
general rule a man is not required to look 
for danger when he has no cause to antici- 
pate danger, or when danger does not exist 
except it be caused by the negligence of 
another.” In view of the conflicting evi- 
dence on material points, the question whether 
plaintiff was contributorily negligent at all 
was properly for the jury. 

The order granting a new trial was af- 
firmed.—Stupp v. Fred J. Swaine Manufac- 
turing Company. Missouri Supreme Court, 
Division Number One. May 8, 1950. 18 
CCH NEGLIGENCE Cases 322. 


Loss of Hair— 
Shampoo Manufacturer's Liability 


Plaintiff used defendant’s shampoo to wash 
her hair, and immediately thereafter felt an 
itching and burning of the scalp. A few 


days later her hair started falling out and 
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four months later it was practically all gone. 
Within a year she lost the hair over her 
entire body. Plaintiff sued defendant, and 
a jury rendered a verdict in favor of her 
for $27,000. Defendant appealed, contend- 
ing that the evidence was not sufficient for 
a verdict in favor of plaintiff. 

The trial court had instructed the jury 
that in order to be entitled to a verdict 
plaintiff had to prove that the shampoo con- 
tained “dangerous ingredients in quantities 
likely to produce injury.” The jury’s ver- 
dict, however, rested only upon plaintiff's 
testimony that she had used defendant’s 
shampoo and thereafter her hair had fallen 
out, and upon the testimony of her doctor 
that the shampoo had been the cause of 
the injury. The doctor testified that his 
opinion was based on plaintiff's account of 
the circumstances, and that even if the soap 
had contained no deleterious substance he 
would still consider it the cause of the in- 
jury—‘based on the history that she used 
a certain something and that something 
produced certain results.” The testimony 
showed causal connection between the 
use of the shampoo and the falling out of 
plaintiff's hair. 


no 


On the other hand, there was expert and 
undisputed testimony of eminent specialists 
who examined the shampoo that the in- 
gredients were pure and could not have 
caused plaintiff’s condition. Furthermore, 
there was testimony that a disease which 
causes the falling out of hair is relatively 
common and that such disease would concur 
with any soaping of the hair and with the 
use of any ingredients or any soap or shampoo 
which might be applied to the scalp. 

The reviewing court consequently held 
the verdict unwarranted, reversed the judg- 
ment of the trial court and remanded the 
cause with instructions to dismiss the action. 
—J/.R. Watkins Company v. Raymond. United 
States Court of Appeals for the Eighth Cir- 
cuit. November 13, 1950. 18 CCH NEctI- 
GENCE CAsEs 934. 


Yacht Operator's Liability 
for Guest's Injury 


Plaintiff’s decedent was a guest on a yacht 
operated by defendant and was drowned 
alter having fallen or been thrown over- 
board as the result of an explosion. Plaintiff 
sued defendant under the Virginia wrongful 
death statute, charging him with negligence 
In the operation of the ship. Since the duty 
of the host consisted merely in not subject- 
ing the guest to any dangerous condition 
of which he had knowledge, and since there 
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Was no convincing evidence brought forth 
that he had known of any defect in the en- 
gine or any other part of the ship, or that 
he had shown want of reasonable care in 
operating the ship, the court held that he 
was not negligent. Plaintiff relied on the 
doctrine of res ipsa loquitur, but the court 
held that the evidence absolved defendant 
from the imputation of negligence which 
arises upon its application —Deal, Adminis- 
trator, v. Thrasher et al. United States Court 
of Appeals for the Fourth Circuit. June 10, 
1950. 18 CCH NecLicence Cases 321. 


Liability of Abutting Property Owner 

Plaintiff sued for personal injuries sus- 
tained in a fall on a defective sidewalk. The 
action was tried before a jury and ended 
in a dismissal at the conclusion of the plain- 
tiff’s case. 

There was evidence from which the jury 
could have found that plaintiff was caused 
to fall when her shoe caught in a hole or 
depression in the sidewalk in front of an 
apartment building owned by defendant. 
Someone had attempted to patch the walk 
with cement and part of the patch eventu- 
ally came off, leaving the depression in 
which plaintiff's foot caught. The inference 
might have been drawn that the sidewalk 
was patched by the servants of defendant, 
or by an independent contractor engaged 
by the owner. The ground upon which the 
trial court dismissed the action was that 
defendant was not answerable at law for 
the defective condition of the walk. 

The reviewing court acknowledged that a 
property owner owes no duty to the public 
to build or maintain the sidewalk in front 
of his premises and is not responsible for 
defects therein which are caused by the 
action of the elements, or by wear and tear 
incident to the public use of the walk. 

However, said the court, where the abut- 
ting owner attempts to repair an existing 
sidewalk and does so negligently, thereby 
creating a nuisance, he may be held respon- 
sible for injuries sustained thereon. “The 
proofs were such that the jury might have 
concluded that the defect in the sidewalk 
which brought about plaintiff's fall was the 
result of the repair work. Defendant is not 
saved from liability by the fact that the 
work may have been done by an independent 
contractor, for it was done in such manner 
as to create a nuisance.” The court should 
have denied the motion to dismiss. Judg- 
ment reversed and new trial granted.— 
Snidman v. Dorfman. New Jersey Superior 
Court, Appellate Division. April 19, 1950. 
18 CCH NEGLIGENCE CASEs 278. 
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Gas Explosion—Innkeeper's Liability 
for Death of Intoxicated Guest 


Plaintiffs brought suit against defendant, 
the owner and operator of a tourist court, 
to recover damages for the death of their 
deceased, alleged to have been caused by 
the explosion of natural gas accumulated in 
the tourist cabin occupied by him. 


There was evidence that when the de- 
ceased returned to the cabin, at about 9:00 
p. m., he was in an intoxicated condition. 
Defendant maintained a natural gas heater 
in the cabin to which gas was supplied by 
means of a pipe leading into the cabin and 
there was a jet or cut-off on the pipe where 
it ended near the wall of the cabin; the 
heater was connected to this jet or cut-off 
by a flexible rubber and fabric hose about 
fourteen inches long with rubber tips on 
each end, one of*which was pushed on the 
wall cut-off and the other on the cut-off at 
the heater. Nothing was known of the acts 
and conduct of the deceased or of the hap- 
penings and occurrences within the cabin 
from 9:00 p. m. until the following morning 
at about seven o’clock, when an explosion 
occurred which wrecked the cabin, set its 
contents on fire and inflicted injuries on the 
deceased from which he died at three o’clock 
that afternoon. 


HOW TO TAKE A BATH LEGALLY 
| 
| Thanks to a decision of the Florida 
Supreme Court, we have learned the 
legal way to use a bathtub in a hotel. 
It’s just like crossing a railroad track. 
A woman had taken a room in a 
hotel. Two days later she got into 
the bathtub, slipped on “a slippery 
substance resembling soap,” and fell. 
She sued the hotelkeeper for negligence. 
The proprietor of a hotel, the court 
declared, “has a right to assume that 
the invitee will perceive that which 
would be obvious to him upon the 
ordinary use of his own senses.” 


Then the court took up the prob- 
lem of how to use a bathtub. “Plain- 
tiff must have known, since it is a 
matter of common knowledge — and 


The jury found on special issues that the 
use of the flexible rubber and fabric hose 
was a proximate cause of the explosion and 
the resulting injuries and death of the de- 
ceased. The jury further found that the 
deceased was intoxicated and that such con- 
dition constituted negligence and was a 
proximate cause of the explosion and result- 
ing death. Upon these findings by the jury, 
the trial court rendered judgment denying 
plaintiffs any recovery. 

The reviewing court held that the intoxi- 
cation of the deceased, standing alone, was 
not sufficient to charge him with negligence. 
His condition constituted evidence of negli- 
gence but not negligence per se. That the 
deceased had turned on the light switch the 
next morning was the only evidence of any 
act of his. His intoxication was therefore 
not shown to have contributed to his injuries 
and did not defeat plaintiffs’ right to recover 
for his death. Since the evidence was suff- 
cient to sustain the jury’s finding that the 
rubber and fabric hose permitted gas to 
escape and that the use of the hose was a 
proximate cause of the explosion and death, 
the judgment of the trial court was reversed 
and judgment rendered for  plaintiffs— 
Wilson et al. v. Benoit. Texas Court of Ap- 
peals. June 28, 1950. 18 CCH NEeEGLiGENcE 
Cases 312. 


one which most of us know through 
painful knowledge—that a small amount 
of water in the bottom of a bath tub 
creates a slippery condition.” 

It was much like Justice Holmes’ 
remark about crossing a railroad track, 
the court said. “When a person gets 
into a bath tub he knows that he goes 
into a place of inherent danger, and 
he should, at least, ‘stop and look’ 
before doing so. This is the ‘reason- 
able and ordinary’ way to use a bath 
tub.” 

The court sustained the demurrer 
to plaintiff’s declaration, and thus the 
whole matter was cleaned up.—Miller 
v. Shull, t.a. Belvedere Hotel. Florida 
Supreme Court. November 7, 1950. 
18 CCH NEGLIGENCE CaAsEs 888. 








Doctor 
of Dis 
In Jt 


insuring 
disabilit 
tarium 
was Sal 
found b 
power ‘ 
In N 
made W 
fits, sul 
ing med 
a manic 
recogni 
after tl 
The 
the per 
1947, re 
doctor. 
pany do 
ity, bu 
The let 
—"it co 
concert 
tine re 
Assurai 
Court 


bia. N 


Infere 
Held 


A f: 
which 
event 
provid 
not be 

The 
ing the 
ter we 
premis 
plosioi 
State ¢ 
conclu 


Life, | 








LIFE 

Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts as Reported 
by CCH LIFE INSURANCE 
REPORTS 


Doctor’s Letter Not Due Proof 
of Disability 


In June of 1946 a doctor wrote to the 
insuring company that one of its life and 
disability policyholders had been in his sani- 
tarium since November, 1945. While she 
was sane and competent, the letter said, she 
found business fatiguing and had executed a 
power of attorney. 

In November of 1947 the woman’s lawyer 
made written application for disability bene- 
fits, submitting proof of claim and support- 
ing medical statements that she suffered from 
a manic-depressive psychosis. The company 
recognized the claim, waived premiums due 
after that date, and began paying benefits. 


The woman sued for benefit payments for 
the period from October, 1945, to December, 
1947, relying on the original letter from the 
doctor. The court held that an insurance com- 
pany does not pay on the existence of a disabil- 
ity, but on receipt of proof of disability. 
The letter could not be regarded as such proof 
—“it could just as accurately have been written 
concerning a person who was taking a rou- 
tine rest cure.”—Maver v. State Mutual Life 
Assurance Company of Worcester. Municipal 
Court of Appeals for the District of Colum- 


bia. May 23, 1950. 14 CCH Lire Cases 412. 


Inference of Homicide 
Held indisputable 


A farmer carried two insurance policies 
which provided for double indemnity in the 
event of accidental death but specifically 
provided that the double indemnity would 
not be paid in the event of homicide. 


; The farmer’s home was blown to bits dur- 
ing the night, and the farmer and his daugh- 
ter were killed. There was nothing on the 
Premises which might have caused the ex- 


plosion accidentally. An investigation by 
State and federal officials produced nothing 
conclusive about the cause of the catastrophe, 
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and an investigating grand jury did not 
find a bill of indictment against any suspect. 


The farmer’s wife, who survived the blast, 
claimed the double indemnity on the ground 
that homicide had not been proved. The 
court of appeals held that even though no 
one had been charged with the crime, the 
evidence that the house had been deliberately 
dynamited was indisputable. The insurance 
company did not have to pay.—United Life 
& Accident Insurance Company of Concord, 
New Hampshire v. Willoughby. United States 
Court of Appeals for the Fourth Circuit. 
May 24, 1950. 14 CCH Lire Cases 414. 


Postvaccinal Encephalitis 
Is ‘‘Accidental Means”’ 


Plaintiff beneficiary appealed from an ad- 
verse judgment entered on a verdict of no 
cause of action found by the trial judge, 
sitting without a jury. The insured had died 
from an acute form of encephalitis following 
a vaccination received from his family 
physician. 

The policy read in part: “This policy pro- 
vides indemnity for loss of life resulting from 
non-occupational bodily injury effected 
through accidental means. . ‘Injury’ as 
used in this policy means bodily injury 
which is the sole cause of the loss and which 
is effected solely through accidental means 
while this policy is in force.” 

The insured voluntarily and on his own 
initiative was vaccinated for smallpox by his 
family physician. He died eleven days 
later, and it was agreed that the cause was 
“postvaccinal encephalitis” which “some- 
times follows the administration of vaccine.” 
With this stipulation by both parties to the 
suit, the trial court concluded that the in- 
sured’s death was not a compensable loss 
within the purview of the policy because 
death was not caused by “accidental means” 
and judgment was thereupon 
favor of the defendant. 


entered in 


The defendant insurer claimed on appeal 
that where death occurs as the result of an 
intentional act, voluntarily undertaken by 
the assured, it cannot be said to have been 
caused by accidental means. The plaintiff 
argued to the contrary. 

The reviewing court said where something 
unforeseen, unusual and unexpected occurs 
in the act preceding an injury or death, al- 
though the act be voluntary or intentional, 
the injury is one which arises through acci- 
dental means. This was particularly true 
in this case where the administration of a 
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vaccine produced a reaction which is not 
normally produced. The court considered it 
common knowledge that people do not nor- 
mally react in such a manner to such a 
common medical practice. Judgment for the 
insurer was therefore reversed.—Korfin v. 
Continental Casualty Company. New Jersey 
Supreme Court. Filed July 27, 1950. 14 
CCH Lire Cases 507. 


Insanity Is Excuse 
for Not Filing Claim 


The insured’s wife sought to recover dis- 
ability benefits under two policies issued by 
defendant insurer on the ground that the 
insured was a mental incompetent confined 
to an institution. The first notice of claim 
for disability was received by the defendant 
in July, 1947, but plaintiff contended that 
the insured had been mentally incompetent 
since October, 1938. 


The wife brought three actions of assump- 
sit, on two total and permanent disability 
contracts attached to life insurance policies 
issued by the defendant. Two actions were 
for disability payments under the contract 
due to the mental incompetence of the in- 
sured, commencing in October, 1938, and 
continuing to the time of the case. The third 
was for the return of premiums paid. Trial 
by jury resulted in verdicts for all three 
actions. Defendant’s motions for a nonsuit, 
a directed verdict, judgment notwithstand- 
ing the verdict and setting aside the verdict 
as against the law and evidence, were denied. 


The insurance contract provided for 
waiver of premiums and payment of monthly 
income for total and permanent disability 
after receipt by the defendant at his home 
ofhice of due proof of such disability, 


Premiums under the policy and the dis- 
ability contract were not in arrears but were 
paid up to and including the year 1949, The 
first notice of the claim for disability was 
received by the defendant in July, 1947, and 
the claim blanks were received in June, 1948. 
The evidence submitted in behalf of the in- 
sured tended to prove his mental in- 
competence since October, 1938, while the 
defendant’s evidence indicated that the 
mental disability did not occur until 1945, 


The reviewing court said: “Although 
there is conflicting evidence whether plain- 
tiff's mental incapacity began in 1938 or 
1945, there is no dispute that the plaintiff 
was confined in the state hospital as men- 
tally incompetent in 1945 and again in 1949 
where he still remains. The jury’s verdict 


142 


indicates that it believed the plaintiff's eyj- 
dence which indicated the earlier date. R. L., 
c. 385, s. 7, provides that an insane 
person may bring a personal action within 
two years after such disability is removed’, 
Since the plaintiff has not yet recovered from 
his mental disability, the statute of limita- 
tions is not a bar to the present actions in- 
stituted in his behalf by his conservator in 
1948. Little v. Downing, 37 N. H. 355.” 

The disability contract provided that the 
waiver of premiums and the payment of 
monthly income was not to begin “more 
than six months prior to the date of receipt 
of the required proof.” Defendant contended 
that in no event could there be a recovery 
for benefits prior to December, 1947, which 
was six months before June, 1948, when 
proofs of claim were filed. The court said 
this contention would be correct in cases 
where the plaintiff was under no legal dis- 
ability, but it had no application to this case 
where the plaintiff had been found by the 
jury to have been insane and still continued 
to be. Strict compliance with the contract 
would not be enforced where it would pro- 
duce a forfeiture, the court held, in order 
that the insane may be protected from the 
results of their own incapacity (Bean v. In- 
surance Company, 88 N. H. 416). This would 
be equally true of the argument that plain- 
tiff’s claim was not filed within a reasonable 
time. Neither laches nor the statute of limi- 
tations would be applicable to the insane by 
virtue of the statute until “after such dis- 
ability is removed.” 

Said the court: Since the jury chose 
believe insured’s evidence that he was con- 
fined at an earlier date, and since the statute 
of limitations is not a bar to the actions in 
the case, judgment which allowed recovery 
from the earlier date is confirmed.—Chagnon 
v. Metropolitan Life Insurance Company. New 
Hampshire Supreme Court. No. 3910. July 
6, 1950. 14 CCH Lire CAsEs 486. 


Coronary Occlusion 
Is “‘Heart Disease”’ 


Plaintiff brought this action to recover the 
benefits under a disability policy. The policy 
expressly excepted from coverage disability 
caused by heart trouble within six months of 
the policy date. The insured had contended 
that one could have a coronary occlusion (a 
blood clot in the artery at the heart) without 
having “heart disease” or “heart trouble.” 


In the course of the testimony two con- 
flicting medical opinions were introduced, 
one of them participated in by the insured, 
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himself a doctor. The one opinion was that 
coronary occlusion is an arterial disease, 
even though it may do damage to the heart. 
The other opinion was that the arteries at 
the heart are “imbedded” in the muscles of 
the heart and are part of it, making coronary 
occlusion a “heart disease.” After judgment 
was entered for plaintiff insured, the defend- 
ant insurer appealed. 


The reviewing court said: “Functionally, 
the coronary arteries are a part of the arte- 
rial system, as are the arteries in the wrist 
or leg, but, anatomically, they are a part of 
the heart, and, in our opinion, any pathology 
within these coronary arteries is an injury to 
the heart, and heart trouble within the mean- 
ing of the policy.” The court said further 
that the testimony indicated that there was 
actual heart damage as a result of the coro- 
nary occlusion, and that one of the purposes 
of prescribing bed rest in the case was to 
allow the heart to heal, and to permit the 
establishment of collateral circulation in the 
heart. The judgment for plaintiff was there- 
fore reversed.—Frank v. United Benefit Life 
Insurance Company. St. Louis Court of Ap- 
peals, Missouri. No. 27,780. June 20, 1950. 
14 CCH Lire Cases 441. 


Failure to Disclose Disease 
Voids Policy 


Defendant appealed from a judgment for 
plaintiff beneficiary on a policy of life insur- 
ance on the ground that the insured had 
misrepresented that he was in good health 
and not under treatment for kidney disease 
or cancer, among other diseases, when the 
policy was issued. 


The medical evidence was undisputed in 
showing intermittent treatment for a kidney 
disease during the year prior to the execu- 
tion of the insurance contract. 


The court of appeals said that the ques- 
tion was to determine whether or not at 
the time the insured accepted the policy he 
was then suffering from a disease that actu- 
ally contributed to his death. The court, on 
this point, referred to Section 5893, Revised 
Statutes of Missouri, 1939, which says that 
no representation made in obtaining a “life 
insurance policy shall make the policy void 
unless the matter misrepresented actually 
contributed to the death, and if it so con- 
tributed, it shall be a question for the jury. 


The court said furthet that the case had 
been tried without a jury and under Sec- 
tion 847.114 (d), Revised Statutes Anno- 
tated, the court would have to review it on 
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both the law and the evidence just as in a 
case in equity. The opinion of the court was 
that the overwhelming weight of the evi- 
dence led to the conclusion that the insured 
at the time the policy was issued was suffer- 
ing from pyelonephritis, a kidney disease, 
which ultimately contributed to cause his 
death.—Blanke v. American Life & Accident 
Insurance Company. St. Louis Court of Ap- 
peals, Missouri. May 9, 1950. 14 CCH LIre 
CasEs 399, 


Disease Commences 
at Time of Manifestation 


Plaintiff was insured under a policy pro- 
viding compensation for disability resulting 
from disease of any kind. The policy re- 
quired that in order to collect benefits the 
insured must report the disability within 
ninety-one days of its commencement, and 
that the disease must have originated more 
than thirty days after the issuance of the 
policy. Ten months after taking out the 
policy, plaintiff left his job because he had 
not been feeling well and thought he needed 
a rest. Some five months later, his condition 
remaining unimproved, he consulted a physi- 
cian, who told him he had a functional 
disease (a nervous condition called anorexia 
nervosa) and would never again be able to 
work at a gainful occupation. The physician 
could not, however, determine the cause of 
the disease. Within ninety-one days of con- 
sulting the physician, plaintiff filed a claim 
with defendant insurer. 


The insurer refused to grant recovery, 
contending that plaintiff had not given 
notice within the proper time, and that he 
had failed to show that the disability origi- 
nated more than thirty days after issuance 
of the policy. Judgment was rendered for 
plaintiff and defendant appealed. 


The reviewing court held that the giving of 
notice by plaintiff within ninety-one days of 
consulting the physician was “sufficient com- 
pliance with the terms of the policy. Plain- 
tiff was not required upon every indisposition 
on his part to immediately submit to an 
examination by a physician, to ascertain 
whether such indisposition might be due to 
disease, but was entitled to wait a reasonable 
time before so doing.” 


As to the time of origination of the dis- 
ease, the court stated that the rule in regard 
to this is that the disease originates when it 
“becomes manifest or alive.” If it were held 
otherwise, there would be many cases where 
the insurer could deny liability because of 
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the impossibility of ascertaining the time of 
origin of the disease. Judgment was conse- 
quently affirmed.—American Insurance Com- 
pany of Texas v. Brown, Oklahoma Supreme 
Court. Filed September 26, 1950. 14 CCH 
Lire Cases 584. 


Proof of Oral Contract 
of Insurance Incompetent 


Plaintiff brought suit to recover on her 
deceased: husband’s select risk accident 
policy, of which she was beneficiary. The 
deceased had applied for the policy and paid 
the initial premium on October 11. In the 
application he agreed that “this insurance 
shall not be in force until the application is 
accepted and policy is delivered to and ac- 
cepted by the applicant while in sound health 
and free from injury.” The receipt acknowl- 
edging payment of the first premium read: 
“This application is taken subject to ap- 
proval of ... [the company] at its home 
office and the right to reject application and 
return premium is expressly reserved. No 
obligation is assumed by the company prior 
to the date of delivery of policy applied for 
nor unless on said date applicant is alive and 
in sound health.” 


On October 12 the soliciting agent for- 
warded the application to the insurer and 
on October 14 decedent was killed in an 
automobile accident. It was not until Octo- 
ber 16 that the insurer started an investiga- 
tion of the application. Upon learning of 
decedent’s death, the insurer returned the 
premium payment to his wife. 


Plaintiff sought recovery “upon an oral 
contract of insurance,” claiming and offering 
testimony that the soliciting agent stated to 
decedent that the insurance became effective 
immediately upon payment of the first pre- 
mium. The agent denied making such state- 
ment. Defendant’s counsel protested the 
testimony of plaintiff on this point, contend- 
ing that it contradicted the terms of the 
written application, but his objection was 
overruled. 


The trial jury returned a verdict for plain- 
tiff, but the trial judge granted judgment 
notwithstanding the verdict, concluding that 
he had been in error in admitting plaintiff's 
testimony. Plaintiff appealed this order. 


The reviewing court said that an oral 
agreement to waive the provisions of the 
written application and receipt would be 
valid as an oral contract of insurance, but 
that proof of such oral agreement would 
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have to be given. But here, plaintiff's testi- 
mony as to the agreement was incompetent, 
the court held, because any oral agreement 
became merged with the subsequent written 
agreement (the application and the receipt); 
hence the admission of plaintiff's testimony 
violated the parol evidence rule. Judgment 
for insurer afirmed.—Roland v. Colonial Life 
& Accident Insurance Company. South Caro- 
lina Supreme Court. Filed August 30, 1950, 
14 CCH Lire Cases 571. 


Lost Policy—Agent’s Testimony 
As to Beneficiary Inadmissible 


This appeal was concerned principally 
with the admission by the trial court of 
testimony by plaintiff’s witness as to certain 
statements made by defendant’s agent re- 
garding the beneficiary of an insurance 
policy. Plaintiff was seeking to collect ona 
policy of insurance issued to her deceased 
nephew. She had never seen the policy but 
knew of its existence because of premium 
receipts she found among her nephew’s be- 
longings. Her lawyer contacted the insurer's 
agent about the policy, and testified in court 
that this agent had told him that plaintiff 
was the beneficiary of the policy. Defend- 
ant insurer protested the admission of this 
testimony, and offered the original applica- 
tion as evidence that another was the bene- 
ficiary of the policy. 


Since no one could be found who had 
seen the original policy, and since the ap- 
plication was not considered sufficient to 
establish the name of the actual beneficiary, 
the statement of defendant’s agent was vital 
to the issue. As to its admissibility, the 
court said, quoting from Bank of Phoenix 
City v. Taylor, 196 Ala. 665: “To be ad- 
missible against the principal, the declara- 
tions of an agent must be within the scope 
of the authority conferred upon the agent 
and made while in the exercise of his au- 
thority. Where the declarations of an agent 
are merely narrative of a past transaction, 
they are hearsay and not competent against 
the principal. ‘The admissions of an 
agent, to bind his principal, must be made 
at the time of doing some act in the execu- 
tion of his authority’.” Since the agent's 
statement was not made at the time of doing 
an act in the exercise of his authority and 
since it related to a past transaction with 
which he had nothing to do, his statement 
was hearsay and consequently inadmissible. 
The reviewing court held the admission of 
the testimony of plaintiff’s witness to be re- 
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yersible error and remanded the cause.— 
Mutual Savings Life Insurance Company v. 
Hall, Alabama Supreme Court. October 12, 
1950. 14 CCH Lire Cases 589. 


Proxy Marriage Held Valid 
for Purposes of Paying NSLI 


The insured, a member of the Armed 
Forces, and his designated beneficiary were 
married by proxy in Reno, Nevada, on July 
20, 1944. The insured was notified by cable 
(he was on military duty in Africa) of the 
completion of the ceremony, which was con- 
ducted by a Baptist minister with a repre- 
sentative of the American Red Cross acting 
as proxy and stand-in for the insured. The 
serviceman replied to the cable by letter 
dated July 25, 1944, and on the following 
day he named his wife as beneficiary of his 
NSLI policy. On July 27, 1944, he was 
killed in military action. 


The proxy marriage proceedings had been 
begun when the serviceman learned by letter 
while he was in Africa that the beneficiary 
was pregnant. On July 15, 1944, he wrote: 
“I do hereby authorize ... to carry out a 
proxy marriage between her and myself and 
involving the use of a stand-in as required 
by the Nevada state law.” No children were 
born of the marriage. 


On November 4, 1944, the beneficiary filed 
a claim for the proceeds of the NSLI policy, 
and the Veterans Administration made 
monthly payments to her in the amount of 
$55.10 commencing July 27, 1944, and con- 
tinuing until April 26, 1948. Suspension of 
the payments was caused by reason of the 
proxy marriage, the validity of which was 
challenged by the parents of the insured 
who had been designated beneficiaries be- 
fore the marriage. 


The court pointed out that the Veterans 
Administration was willing to make pay- 
ments to the widow if the court would sus- 


tain the proxy marriage for insurance 
purposes. Therefore the law of Nevada was 
determinative in the present case. Under 
the law of that state, no provision is made 
by statute for proxy marriages. Until 1943, 
common-law marriages were legal, but since 
then they are no longer authorized. The 
court cited Kane v. Johnson, 13 F. (2d) 432, 
in saying that there is a difference between 
an informal agreement between a man and 
a Woman to become husband and wife and a 
formal ceremony between one spouse and a 
proxy for the other spouse. In the absence 
ol an express provision, there was no reason 
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for holding that Nevada has declared proxy 
marriages invalid. 


Then the court quoted Section 4061, Gen- 
eral Law of Nevada: 


“No marriage solemnized before any per- 
son professing to be a judge, justice, or 
minister, shall be deemed or adjudged to be 
void, nor shall the validity thereof be in any 
way affected on account of any want of 


jurisdiction or authority, provided it be con- 


summated with a full belief on the part of 
the persons so married, or either of them, 
that they have been lawfully joined in 
marriage.” 


The court held that the beneficiary wife 
had taken part in the marriage ceremony in 
full belief that it was valid. 


In determining whether the widow of the 
insured is entitled to receive the insurance 
proceeds, said the court, the guide should 
be, wherever possible, principles which will 
establish federal uniformity. “Questions of 
this character are essentially Federal, and 
ought, if possible, to be decided upon prin- 
ciples of law uniformly applicable through- 
out the country.” 

Since the law of Nevada is silent as to 
proxy marriages, and since it is public policy 
to sustain marriages entered into in good 
faith, the court held that the widow was the 
wife and designated beneficiary of deceased, 
and was entitled to the proceeds of the 
policy.—U. S. v. Barrons et al. United States 
District Court, Northern District of Cali- 
fornia, Southern Division. June 30, 1950. 
14 CCH Lire Cases 565. 





RES IPSA LOQUITUR 
IN REVERSE 


One of those pop bottles with a 
mouse in it turned up in court once 
again, but this time it was different. 
An expert witness won the case for 
the soft drink company involved by 
draining the contents of the bottle, all 
but the mouse. 


Dr. Homer F. Marsh, professor of 
bacteriology at the University of 
Oklahoma medical school, testified 
that a bottle of pop contained enough 
acid so that while a mouse might 
change the flavor, the drink would not” 
be harmful. When the defense lawyer 
challenged him to prove it, he drank 
the pop. 

“Tastes a little musty,” was his only 
comment. 
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Louisiana Coinsurance Rules 
Strictly Enforced 


Defendant insurance company contended 
that it was liable for only one sixth of the 
amount of damages claimed by plaintiff un- 
der a fire policy, because of a coinsurance 
clause which stated that the insured should 
“maintain insurance on... [the property], 
of not less than seventy-five per cent... of 
the actual cash value thereof and that, fail- 
ing so to do, the Insured shall be an Insurer 
to the extent of such deficit and in that event 
shall bear his, her or their proportion of 
any loss.” 


Plaintiffs demanded the full amount of 
the insurance and also twelve per cent over 
and above in accordance with the law pro- 
viding a penalty for failure to pay damages 
within sixty days after receipt of proof of loss. 

Coinsurance is looked on with disfavor in 
Louisiana and is consequently illegal except 
with regard to property valued at more than 
$2,500. Policies issued subject to a coinsurance 
clause are required to have stamped on the 
face and back: “This policy is issued sub- 
ject to the conditions of co-insurance clause 
attached thereto.” The policy in question 
was not so stamped. 


Plaintiffs contended that the failure of the 
insurer to comply with the law requiring 
stamping nullified the coinsurance clause. 
The trial court held for plaintiff, and the 
reviewing court agreed. The intention of 
the legislature—to discourage such policies 
—and the judicial history, said the court, 
clearly showed a policy to enforce the law 
rigidly and to indicate that no coinsurance 
clause was valid unless there was strict com- 
pliance with the requirement of the statute. 


Defendants claimed that the law regarding 
the payment of a penalty for failure to settle 
was superseded by a later law which re- 
quired a penalty only when the failure was 
“arbitrary, capricious, or without probable 
cause.” This later law came into effect after 
the loss and after the company had sent a 
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check for the smaller amount which it con- 
strued as its liability. Defendants contended 
that the law was procedural and consequently 
the suit was governed by the one in effect 
at the time of institution of the suit rather 
than that in effect at the time of its settle- 
ment actions. But, said the court, “We are 
of the opinion that the [new] Act is not 
procedural in the respect in which counsel 
contend and hold that it$ provisions do not 
apply in this case.” Judgment for plaintiff 
affirmed.—Jonesboro Lodge # 280 of Free & 
Accepted Masons et al. v. American Central 
Insurance Company. Louisiana Supreme Court. 
December 11, 1950. 7 CCH Fire anp Casvu- 
ALTY CASEs 332. 


Finding of Theft Based 
on Circumstantial Evidence 


Plaintiff’s diamond dropped out of its setting 
in her home, and could not be found. An 
extensive search failed to reveal it. Plain- 
tiff’s maid came the day after the loss, and 
helped look for it, and the following day 
when plaintiff went out she was left alone 
in the house to work, with instructions to 
look for the stone. That night when plaintiff 
returned home, the maid was gone. She 
never appeared again, even though plaintiff 
owed her $2 in wages. The stone was 
never found. 


Plaintiff's ring was covered by a theft 
° ° s op Tk 
policy which read in part: “Theft. The word 
‘theft’ includes larceny, burglary, and rob- 
bery. Mysterious disappearance of any in- 
sured property shall be presumed to be due 
to theft.” 


Defendant insurer refused to pay for the 
stone, contending that it had been lost and 
might very probably still be in the house; 
disappearance, of itself, it said, is not enough 
to warrant a finding of theft. 


In an appeal from the circuit court’s re- 
versal of the trial court’s finding for plain- 
tiff, the supreme court focused its attention 
on three questions: whether there was a 
mysterious disappearance which established 
a presumption of theft; whether this pre- 
sumption was rebutted by the evidence; and, 
if so, whether there was enough circumstan- 
tial evidence of theft to send the question 
to the jury. A ‘finding of theft, said the 
supreme court, can be based on circum- 
stantial evidence; otherwise theft policies 
would for the most part be valueless. 


In this case the jury found that the stone 
had disappeared mysteriously. It found also 
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that the maid apparently discovered and 
appropriated it. There was certainly suffi- 
cient circumstantial evidence so to find. “It 
is true,” said the supreme court, “that it is 
possible that the stone is still in the house, 
possibly in the lavatory or the kitchen sink, 
but these are speculations or surmises gen- 
erated by the circumstances surrounding 
the mysterious disappearance. They must 
be considered by the jury in arriving at a 
verdict, but they do not as a matter of law 
rebut the presumption of theft.” Even in 
the absence of a presumption of theft, said 
the court, the puzzling circumstances sur- 
rounding the total disappearance of the stone, 
and the evidence, would justify the jury in 
finding an inference of theft. 


The supreme court ruled that the trial 
court had correctly held for plaintiff; the 
judgment of the circuit court was therefore 
reversed.—Caldwell v. St. Paul Mercury & 
Indemnity Company. Mississippi Supreme 
Court. December 18, 1950. 7 CCH Fire anp 
CasuaALty Cases 335. 


Natural Watercourse Defined 


Plaintiff's chickens were covered by a 
policy of insurance which insured plaintiff 
against loss by flood. Some 3,000 of them 
were drowned dusing a heavy rain, water 
having overflowed from a natural depression 
at the side of the chicken houses where wa- 
ter usually collected after a rain. The -in- 
surance policy defined flood as “meaning 
the rising of natural bodies of water.” The 
insurance company declared that the loss 
suffered by plaintiff was not covered by the 
policy, but the trial court held otherwise. 
Defendant appealed the judgment. 


The reviewing court declared that the 
policy certainly could not be held to insure 
against any and all damage caused by wa- 
ter—it was limited specifically to damage 
caused by flood. It is well established, the 
court continued, that floodwaters can be 
distinguished from surface waters in general, 
in that they are the overflow of a natural 
watercourse and form a continuous body 
with the water flowing in the ordinary channel. 


Plaintiff contended that the slight depres- 
sion at the side of the houses should be 
treated as a natural watercourse, and the 
overflow as a flood. The depression, how- 
ever, did not have a distinct channel, sides 
or banks and had no permanent source of 
supply—characteristics of a natural water- 
course as defined by Words and Phrases and 
other authorities. Consequently, the court 
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held that the water causing the damage 
could not be considered a flood within the 
meaning of the policy. Judgment for plain- 
tiff was reversed —Sun Underwriters Insur- 
ance Company of New York v. Bunkley et al. 
Texas Court of Civil Appeals, Second Su- 
preme Judicial District. September 29, 1950. 
7 CCH Fire anp Casuatty Cases 282. 


Freedom of Contract 
Not Absolute Right 


In a suit brought by an injured party against 
the insurer of a hospital, the insurer sought 
to disclaim liability on the ground that the 
hospital itself was subject to suit and that, 
consequently, the injured party had no direct 
cause of action against the insurer. Section 
66-517 of the Arkansas Statutes (1947) pro- 
vides that an injured party has a direct 
cause of action against the liability carrier 
of a “cooperative non-profit corporation, as- 
sociation or organization or . any other 
organization or association of any kind or 
character, not subject to suit for tort.” 


Plaintiff based its right to sue the carrier 
on the fact that the hospital was a nonprofit 
charitable institution and consequently not 
subject to suit under the law of Arkansas; 
but defendant contended that it was so sub- 
ject, basing its contention on two statutes: 


64-1306, Chapter 13, Arkansas 
Statutes (1947), pertaining to the organiza- 
tion of charitable nonprofit corporations, 
states: “Such corporation and association 
shall have the capacity of suing and being 
sued and is authorized to do any and all 
things necessary, convenient, useful or inci- 
dental to the attainment of its purposes as 
fully and to the same extent as natural per- 
sons lawfully might or could do, as principals, 
agents, contractors, trustees or otherwise.” 


Section 64-1525, Acts of 1947, No. 362, 
provides: “All cooperative corporations and 
associations heretofore or hereafter organ- 
ized under the laws of the State of Arkansas 
shall hereafter be liable and subject to being 
sued in the courts of the state for their torts 
resulting from the negligent acts . [of] 
their agents, servants and employees com- 
mitted in the scope of their employment for 
said cooperatives.” 


Section 


Defendant further contended that even if 
neither of these statutes applied, there was 
a violation of its constitutional rights under 
the due process clause of the Fourteenth 
Amendment, providing for freedom of con- 
tract; the equal protection clause of the 
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Fourteenth Amendment; and Article 1, Sec- 
tion 10 of the Constitution, providing that 
“No state shall... pass any... law impair- 
ing the obligation of contracts.” 


The reviewing court, in considering the 
defendant’s motion to dismiss the action, 
came to the following conclusions: 


Since Section 64-1306 pertains to organ- 
izing charitable corporations, the provision 
regarding suability applies only to contracts 
or other acts necessary to the execution of 
the objects of the corporation, and cannot 
be said to apply to torts. 


Section 64-1525 applies only to cooperative 
corporations, as it plainly says, and does not 
apply to all charitable corporations. No alle- 
gation was made that the hospital was a 
cooperative, so the court held that until 
such point were established it would not dis- 
pose of the question raised by Section 64-1525. 


As to the insurer’s right to contract under 
the Fourteenth Amendment, the court held 
that this right is not absolute but subject 
to state regulation, and that the Arkansas 
legislature saw fit to legislate in the matter 
to protect the public interest. “There is 
nothing compulsory about the legislation 
[Section 66-517], and the various insurance 
companies may contract or not contract, as 
they choose. If they choose to do so, their 
complete freedom to contract is impaired to 
the extent set forth in the statute.” 


Concerning equal protection, the court 
said that all insurers have the same rights 
under the law, and if the insurer has a dif- 
ferent right from the injured party because 
of the injured party’s right to a direct action 
against it, this “discrimination” is neither 
arbitrary nor unreasonable; it is rather a 
“permissive legislative classification.” 


There was some doubt, however, as to the 
effect of Article I, Section 10, of the Con- 
stitution on the application of the Arkansas 
law to policies issued before the time of its 
enactment. Nevertheless, the court said that 
there were not sufficient facts concerning 
the issuance of the policy for it to determine 
the question, but that when such facts were 
established it would rule on the constitution- 
ality of the law. 


Motion to dismiss was overruled.—Michael 
v. St. Paul Mercury Indemnity Company. 
United States District Court, Western District 
of Arkansas. August 11, 1950. 7 CCH Fire 
AND CaASsuALTy Cases 238. 


Waiver of Insurer's Rights 
Based on Agent’s Action 


Plaintiff was insured under a “value- 
reporting” policy, whereby it reported the 
value of its inventory each month and was 
insured for that amount until the next re- 
port was sent. A fire destroyed merchandise 
worth $24,015.90, and the insured asserted 
claim for $20,000, the maximum coverage of 
the policy. Defendant contended that its 
liability was limited to the amount last re- 
ported as inventory value—$12,539.54—which 
amount had been reported six months be- 
fore the fire. 


The insured was required to report once 
a month to the company the value of the 
property to be covered; the contract spe- 
cifically provided that if at any time of loss 
the insured had failed to file the required 
report the policy would not cover any more 
than the amount included in the last report 
filed prior to the loss. The trial court held, 
however, that the conduct of the insured 
in ignoring the absence of reports during 
the six months prior to the fire demonstrated 
that it did not consider such reports indispen- 
sable to fix the amount of insurance protection. 
Judgment was entered for the insured in 
the amount of $20,000, and defendant appealed. 


The agent who issued the policy told in- 
sured that he would takt care of the details 
of the arrangement. He called the insured 
by phone to get the information to be re- 
ported, alleging that this was the customary 
practice, and made out the reports himself. 
He then sent on the information to the in- 
surer, but he did this irregularly, sometimes 
sending three months’ reports at one time. 
The insurer never complained about this 
practice, and when it did send a notice of 
delay it sent it°to the agent and not to 
the insured. 


The court held that the insurer’s agent 
was clearly acting in the place of the insurer, 
and that his conduct was consequently the in- 
surer’s and the insurer was thereby liable: 
“We are not holding that the insurer is liable 
merely because the agent of insurer repre- 
sented to the insured that he (the agent) 
would take care of the monthly reports, but 
also because the insurer was aware of the 
agent’s course of conduct and approved it.” 
Judgment affirmed.—Columbia Fire Insurance 
Company v. Boykin & Tayloe, Inc. United 
States Court of Appeals for the Fourth Circuit. 
December 16, 1950. 7 CCH Fire anp CAsv- 
ALTY Cases 340, 
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Res Ipsa Loquitur Survives 
Uncontradicted Evidence 


Defendant operated a trucking business 
between Los Angeles and Yuma. On the 
morning of February 20, 1947, the driver 
of one of his truck-trailer units arrived in 
Yuma about *5:30 a. m. with a capacity load 
weighing 55,000 pounds. Immediately after 
crossing into Arizona, the driver parked 
opposite the Arizona inspection station in 
the center lane provided for trucks. He testi- 
fed that the right front door was locked, 
that the air brakes and emergency brake 
were set, that the gears were placed in the 
lowest gear and that the ignition switch was 
off. He presented the manifest of his cargo 
tothe inspector and was away from his truck 
about two minutes. 


When he returned from the office of the 
inspector his truck was gone. The road was 
on a downgrade and had a ninety-degree 
turn just a few hundred feet ahead of where 
the truck was parked. The driver further 
testified that he saw the tail end of his truck 
disappear when he came out of the inspection 
station. He then got into another truck be- 
hind him which was owned by the defendant 
and, together with the driver of the other 
truck, started off to find his truck. 


They found the truck inside the building 
of the plaintiff, on the opposite side of the 
street, about 400 or 500 feet from where it 
was originally parked opposite the inspection 
station. Both drivers testified without con- 
tradiction that, upon their arrival, they saw 
two men crawling out from under the truck 
and trailer who were obviously in a hurry to 
get away. The truck had gone through the 
side of the plaintiff's building with conse- 
quent damage to the building and its contents. 


Plaintiff brought this action to recover the 
damages he sustained in excess of the amount 
he was indemnified by his insurers. The two 
Msurers were joined as parties plaintiff by 
virtue of their subrogation agreements. The 
trial court found defendant’s agent negligent 
and rendered judgment for all of the plaintiffs. 


Automobile 


On appeal, the defendant argued that the 
trial court erred in finding the defendant’s 
agent negligent, since the testimony to rebut 
that presumption was uncontradicted. 


This contention the reviewing court re- 
jected: “. The court is not bound to 
accept the uncontradicted evidence of an 
interested party. . . . [The driver’s] testi- 
mony as to the manner in which he left the 
truck was not corroborated by anyone. The 
court was not unreasonable in refusing to 
infer that the truck had been stolen by two 
unidentified [men] who were solely 
responsible for the accident. In this 
case the plaintiffs had a right to rely on the 
doctrine of res ipsa loquitur. The defendant 
did not bear the burden, to the satisfaction 
of the trial court, of showing that neither 
he nor his agent were negligent in the opera- 
tion of the truck and trailer. The judgment 
is well-supported by the evidence.” Judg- 
ment for plaintiffs affirmed.—Clint d.b.a. Los 
Angeles, Yuma & Phoenix Freight Lines v. 
The Northern Assurance Company, Lid., et al. ; 
Same v. Harris. Arizona Supreme Court. 
October 31, 1950. 34 CCH AUTOMOBILE CASES 
1154, 


Fact of Injuries Establishes 
Right to Compensatory Damages 


In a suit brought by two minors to re- 
cover damages for injuries sustained when 
the car in which they were riding was struck 
by a railroad train, the court awarded plain- 
tiffs punitive damages. 


The defendants, the railroad company 
and its engineer, had asked a directed ver- 
dict in the lower court, which was refused, 
and the reviewing court sought to determine 
whether that court had erred in refusing to 
grant one. There was testimony to show 
not only that defendants had been guilty of 
negligence, but also that the mother of the 
children, driver of the car, was contribu- 


torily negligent. 


Defendants also complained of the form 
of the verdict; punitive damages were 
awarded, but not compensatory damages. 
Defendants declared that a verdict for 
punitive damages only will not stand in an 
action brought for traumatic injuries: In 
Cook v. A. C. L.. Railway Company, it had 
been said: “If the injured party has no 
cause of action independent of a supposed 
right to recover exemplary damages, then 
he has no cause of action at all; conse- 
quently, there must be allegations of actual 
or nominal damages in the pleadings and 
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a proof thereof in a trial of the cause in 
order to support a verdict for punitive dam- 
ages alone.” 

A further question considered was that 
of the time of defendants’ complaint. De- 
fendants did not expressly complain of the 
form of the verdict before the jury was 
discharged, The only action they took was 
to note a motion for judgment notwith- 
standing the verdict. The motion was 
marked “heard” but the grounds were not 
stated until sometime later. Plaintiffs were 
placed at a disadvantage, therefore, because 
they might reasonably have inferred that 
this motion was made on the same grounds 
as the previous motion for a directed verdict. 


The reviewing court ruled on the three 
questions as follows: 

The contributory negligence of the mother 
was discarded as being no defense. “It is 
well settled,” said the court, “that in an 
action by a child for personal injuries, the 
contributory negligence of a parent or cus- 
todian is no defense.” At common law, 
consequently, defendants could not have had 
a directed verdict. 

As to the form of the verdict, the court 
held: Since the minors actually did sustain 
injuries, they had an implicit right to com- 
pensatory damages. Though the court 
agreed with the opinion in the Cook case— 
that there can be no punitive damages with- 
out compensatory damages—in that case 
there was an issue as to whether the plain- 
tiff had suffered actual injuries. “In the 
instant case,” said the court, “the undisputed 
evidence showed some injury and there is 
no explanation for the verdict of the jury.” 

As to the defendants’ procedure in com- 
plaining of the verdict, the court held: “Our 
conclusion is that under the facts of this 
case the verdict was illogical and that it 
was incumbent upon appellants’ counsel to 
have specifically complained of the irregu- 
larity immediately after the verdict was 
published. Having failed to do so, it might 
well be held that appellants have waived the 
question. We also think that if appellants 
desired to attack this verdict, the proper 
remedy was a motion for a new trial rather 
than for entry of judgment in favor of the 
defendants. However, this Court is vested 
with some degree of discretion in a matter 
of this kind which, under all the circum- 
stances presented, should be exercised by 
granting a new trial.” 


A dissenting opinion protested that de- 
fendants were not complaining of the form 
of the verdicts but rather that they were 
alleging that as a matter of law the form 
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of the. verdicts absolved them from all lia- 
bility. “We cannot see,” said the dissent. 
ing court, “wherein any duty rested upon 
appellants to have verdicts corrected, the 
result of which entitled them to verdicts 
in their favor notwithstanding.” 


The court held, however, that rendering 
a verdict for defendants because of a 
mistake of the jury would be unjust to 
plaintiffs. Judgment for plaintiffs was re. 
versed and a new trial granted.—Limehouse 
etc., et al. v. Southern Railway Company et al, 
South Carolina Supreme Court. Filed March 
14, 1950. 34 CCH Automosme Cases 63. 


Agent's Knowledge Waives 
Exclusion 


The insured in this case carried a collision 
policy on his auto, which exclifded coverage 
“where the automobile is subject to any . . . 
mortgage not specifically declared and 


described in this policy.” There was no 
description of any mortgage in the policy. 


The insured had executed a note secured 
by chattel mortgage on the automobile, and 
the mortgagor, plaintiff in this case, had 
negotiated for the issuance of the policy of 
insurance after making to the authorized 
agent of the insurer a “complete disclosure 
of the facts concerning the purchase and 
financing of the automobile.” 


The automobile was destroyed in an acci- 
dent, and the insurance company refused to 
pay damages, claiming that the insured was 
excluded from coverage. The mortgagor 
sued the insurance company, and the trial 
court sustained an exception of no cause of 
action. Plaintiff appealed and the judgment 
of the trial court was reversed. 


The question before the court was whether 
the fact that defendant’s agent had full 
knowledge of the existence of the chattel 
mortgage at the time he received the appli- 
cation for the policy and at the time the 
policy was issued by him as agent for the 
company constituted a waiver of the exclu- 
sion provision of the policy. 


The court cited.a case in which the knowl- 
edge of the agent of the insurer that the in- 
sured was hauling butane gas in his insured 
truck was not sufficient to bind his principal 
where there was a policy provision exclud- 
ing such coverage. The court in that case 
pointed out, however, that the doctrine of 
waiver cannot be applied to extend coverage 
to risks not included nor contemplated. Where 
exclusion from coverage of an insured risk 
is concerned, Louisiana courts have held to 
the rule that the conduct and declarations of 
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an agent of an insurance company can con- 
stitute a waiver—Pacific Finance Company, 
Inc. v. Granite State Fire Insurance Company. 
Louisiana Court of Appeal, Second Circuit. 
January 31, 1950. Rehearing denied March 
8, 1950. 34 CCH AuTomosiLe Cases 62. 


Injured Person's Rights 
No Greater Than Insured’s 


In garnishment proceedings brought by 
the plaintiff in a damage suit against the 
defendant’s insurer, the garnishee insurer 
fled an answer in which it averred that the 
insured’s failure to give notice of the acci- 
dent until sixty-one days after its occurrence 
was a breach of condition of his insurance 
policy, and consequently the insurer was 
not liable. Plaintiff filed a motion to strike 
the answer on the ground that the insurer’s 
allegation was not sufficient in law to dis- 
charge him. The motion was sustained, and 
judgment was entered for the plaintiff. The 
garnishee insurer appealed. 


The motion judge held that once an acci- 
dent occurs, the injured party has an abso- 
lute right to recover under the tortfeasor’s 
insurance policy, and that this right cannot 
be abrogated by any subsequent violation of 
policy conditions by the insured. Illinois 
law states that where liability to third per- 
sons is contracted for, carriers are liable to 
persons injured by the insured “in the same 
manner and to the same extent” that they 
are liable to the insured. The motion judge 
referred to the case of Scott v. Freeport 
Motor Casualty Company, 23 CCH Avutomo- 
BILE CASES 1056, in which it was said that 
this law “is a declaration of public policy 
and its purpose is to benefit the public who 
are injured by the negligent operation of an 
automobile which is described in the policy. 
Any other application of the law would 
permit an insured, acting alone or in 
conjunction with the insurer, to defeat the 
purposes for which the statute was enacted.” 


The reviewing court, however, stated that 
the Scott rule is not a general rule which can 
be applied in all cases; it must be considered 
in the light of particular circumstances. In 
the instant case there was no indication that 
either the insured, or the insured together 
with the insurer, attempted to defeat the de- 
clared public policy expressed in the statute. 


In the opinion of the reviewing court the 
general rule must be stated thus: “. . . the 
mjured person’s rights are no better than 
those of the insured’s, and the insurer may 
assert any defense against the injured party 
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which it could assert in a suit by the insured, 
Accordingly, if the insured breaches material 
terms of the policy by means of which the 
insurer would be released of liability to the 
insured, the injured person cannot recover 
against the insurer.” The order of the lower 
court was therefore reversed and the cause 
remanded with directions to vacate the judg- 
ment against the garnishee, to overrule plain- 
tiff’s motion to strike garnishee’s answer, 
and for further proceedings to determine 
whether the insured’s delay in notifying the 
insurer violated the provisions of the policy. 
—Firebaugh v. Jumes, Employers Mutual Lia- 
bility Insurance Company of Wisconsin, Gar- 
nishee, Appellant. Illinois Appellate Court, 
First District. May 11, 1950. 34 CCH Avto- 
MOBILE CAsEs 174. 


Omnibus Clause Operates Despite 
Violation of Employer's Rule 


The insured construction contractor em- 
ployed a general foreman whom he allowed 
to drive a truck which was covered under a 
policy of public liability insurance. The insured 
had given the foreman permission to drive the 
truck from the scene of the construction 
work to his home after the close of the day’s 
work, to keep the truck at his home at night, 
and to drive it back to the place of work in 
the morning. 


The contractor had a rule that employees 
should not “drive any of the equipment or 
trucks when they were drinking.” The rule 
required an employee who took a drink while 
driving a firm truck to park the vehicle and 
notify the contractor. The foreman had been 
advised of this rule. 


On his way home from work, the foreman 
met his wife and visited with her in a bar, 
where the foreman drank a bottle and a half 
of beer. Afterwards, without notifying the 
contractor, the foreman continued homeward 
in the truck and became involved in a col- 
lision with one Stallard. 


Stallard brought an action in a Missouri 
state court against the foreman and the in- 
sured contractor. 


While the action was pending, the con- 
tra@tor’s insurer brought this action in a fed- 
eral district court against Stallard and the 
foreman. The insurer asked for a declara- 
tion, under the Federal Declaratory Judg- 
ment Act, that it was not obligated to defend 
the action brought by Stallard against the 
foreman or to pay any judgment in the action 
in favor of Stallard and against the foreman. 
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The policy contained the usual omnibus 
clause providing that the policy should cover 
“any person while using the automobile . . . 
provided the actual use of the automobile is 
with the permission of the named insured.” 
The insurer’s principal contention was that, 
at the time of the accident, the foreman was 
driving the truck in violation of the express 
instructions of the named insured because 
he had stopped the truck to drink beer. 


This contention was unsuccessful both at 
the trial and on appeal, the reviewing court 
stating: “The testimony of . . . [the con- 
tractor] with referénce to the rule of his firm 
concerning the use of firm equipment by its 
employees while drinking seems on its face 
to apply to such use on business of the firm; 
but, assuming its application to cases where 
an employee was driving a firm automobile 
on his own business with the permission of 
his employer, we agree with the trial court 
that the violation of such a rule is not suffi- 
cient to terminate automatically the employer’s 
express permission for the actual use of the 
vehicle at the time an accident occurs.” Judg- 
ment denying the insurer’s petition affirmed. 
—New York Casualty Company v. Lewellen 
et al. United States Court of Appeals for 


the Eighth Circuit. October 30, 1950. 34 
CCH Avrtomosite Cases 1151, 


No-Action Clause Valid in Colorado 


The plaintiffs brought this action to re- 
cover for damage and injuries incurred in a 
collision, 


The alleged tortfeasors were insured under 
a policy which contained a clause providing 
that “No action shall lie against the company 
unless, as a condition precedent thereto... 
the amount of the insured’s obligation to 
pay shall have been finally determined either 
by judgment against the insured after actual 
trial or by written agreement of the insured, 
the claimant and the company.” 


Plaintiffs, nevertheless, sued the insured 
and the insurer jointly, contending that cer- 
tain provisions of the Colorado Rules of Civil 
Procedure, to the effect that all persons 
jointly or severally liable may be sued in the 


same action, rendered nugatory the “no- 
action” clause. 


° 
The court held, however, that the rules of 
civil procedure are procedural only, and 
under them there is no attempt to affect the 
substantive rights of litigants. 


Moreover, “where a policy contains a ‘no- 
action’ clause, such as is here presented, and 
neither ordinance nor statute otherwise pro- 
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vides, one injured in an accident may not sue 
the insured and the insurance carrier jointly 
or the insurance carrier separately, but must 
first obtain a judgment against the insured, 
and then and then only, if the provisions of 
the policy are such as to create a contractual 
relationship between the insured and the in- 
surer, the injured party’s rights against the 
insurer first ripen into existence.”—Crowley 
et al. v. Hardman Brothers et al. Colorado 
Supreme Court. October 30, 1950. 34 CCH 
AUTOMOBILE CASEs 1131. 


Viable Child Is Person 


Do the parents of a deceased child who 
suffered a prenatal injury—while viable— 
and died as a consequence three months 
after birth have a cause of action against 
one whose negligent acts caused the injury? 


This question arose in Ohio, where the 
only other recent case (Williams v. Marion 
Rapid Transit, Inc.,,32 CCH Automosite 
Cases 323) had held, under similar circum- 
stances, that an infant might, after birth, 
maintain an action for an injury received 
before he was born. 


In this case, the administrator of the 


estate of a deceased infant who died alleg- 
edly as the result of injuries received while 
in its mother’s womb through the negligence 
of defendants, brought suit to recover dam- 
ages for the benefit of the parents of the 
infant. 


The Wrongful Death Statute of Ohio 
provides that a “person who would have 
been liable if death had not ensued 
shall be liable to an action for damages, 
notwithstanding the death of the person 
injured.” 


Defendants claimed, however, that the 
rule in the Welliams case, while allowing a 
child to sue on account of his injuries, does 
not permit the parents to sue in the event 


of his death. They claimed, too, that the 
wrongful death statute does not extend to 
a viable child. Legislative intent, said de- 
fendants, is the controlling factor in the 
interpretation of statutes, and the mainte- 
nance of the wrongful death statute since 
1851 has shown no intention to disturb the 
common-law rule that there is no cause of 
action for prenatal injuries; until the Wil- 
liams case, no one ever sued for such dam- 
ages, with one exception, and in that case 
plaintiffs lost. Therefore, the argument 
continued, since at no time of enactment or 
re-enactment of the wrongful death statute 
did there exist a cause of action in favor 
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of an infant for prenatal injuries, there could 
not have been any intention on the part of 
legislators to create such cause of action. 


The court declared that the JVilliams 
case stressed the right of the child to re- 
cover because in that case the child was 
seeking to recover, but the opinion did not 
mean to imply by this that parents were ex- 
cluded from recovering. As to the applica- 
bility of the wrongful death statute to a 
viable child, the court held in the lWilliams 
case that in laws relative to succession, 
and in other cases too, it is a well settled rule 
that a viable child is a person. Conse- 
quently, the wrongful death statute must 
include in its coverage a viable child. When 
a statute is unambiguous, and its meaning 
obvious, said the court, it is not necessary to 
resort to the rules of statutory interpreta- 
tion and the court has no right to impose 
another meaning, 


Even though there was no cause of action, 
previous to the enactment of the wrongful 
death statute, recognizing the right of a 
viable child to sue for injuries, the court 
declared that this, in itself, did not prevent 
such child from suing. It referred to a pre- 
vious case in that jurisdiction in which the 
court had held that where a statute is en- 
acted subsequent to the wrongful death stat- 
ute, the right of a plaintiff to maintain an 
action under the common law is not abro- 
gated, but an action can be maintained 
under the statute as well, and, where death 
ensues, the action can be maintained under 
the wrongful death statute. The wrongful 
death statute states explicitly that where an 
injured party had a cause of action, if the 
injured party dies there still exists a cause 
of action. 

The court consequently recognized plain- 
tiffs’ right of action and remanded the cause 
to the lower court for further proceedings to 
determine what damages, if any, plaintiffs 
were entitled to under the circumstances 
ot the case—Jasinsky v. Potts. Ohio Su- 
preme Court, May 24, 1950. 34 CCH Av- 
TOMOBILE CASES 98. 


Wrongful Death— 
Administrator of Mother 
and Minor Daughter May Recover 


Defendant, the owner and operator of a sta- 
tion wagon, was riding in the vehicle with his 


He lost con- 
the car, which ran over a high em- 
bankment, and his mother and his daughter 
were killed. His brother qualified as admin- 


mother and his minor daughter. 
trol of 
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istrator of the two decedents and brought this 
action for wrongful death, alleging that the 
two decedents were invited guests and that 
their deaths were caused by the reckless 
manner in which defendant operated the 
automobile. 


-The chief defense was based upon the 
relationship of the parties. The pleadings 
disclosed that defendant’s mother had two 
other sons and that all three sons were 
her sole survivors and heirs and would share 
equally in her estate. It was further shown 
that the only heirs-at-law of defendant's 
one-year-old daughter were the defendant 
and his wife. Judgment on the pleadings 
was entered for the defendant and, upon 
plaintiff's appeal, two questions were pre- 
sented: (1) whether the administrator of a 
deceased person, may sue one of the bene- 
ficiaries for wrongful death where other 
beneficiaries capable of taking under the 
statute are in existence; (2) whether the 
negligence of a father should be imputed to 
the mother in a suit by the administrator 
of the estate of their deceased child against 
the father. 

In discussing the first question, the re- 
viewing court adopted the following state- 
ment from an earlier case: “It is expressly 
provided by the [Kentucky] Constitution 
[Section 241] that the action may be main- 
tained in every such case by the adminis- 
trator of the decedent, and for the benefit 
of those named in the statute [Kentucky 
Revised Statutes Section 411.130]. Mani- 
festly no rule of the common law nor any 
limitations found in the married woman’s 
act enacted in the exercise of a general legis- 
lative authority can possibly have the effect 
of defeating or abridging such an explicit 
and mandatory provision of the Constitu- 
tion and a legislative enactment in compli- 
ance therewith.” On this point the court 
therefore held that the recovery by the 
administrator of the daughter should be 
allowed, as reduced by the father’s distribu- 
tive share after the payment of funeral ex- 
penses and administrative costs. In like 
manner, the court continued, the recovery 
by the administrator of the mother should be 
allowed as reduced by the defendant’s distribu- 
tive share remaining after the payment of 
funeral expenses and administrative costs. 

In discussing the second question, the 
reviewing court conceded that the decisions 
in Kentucky and elsewhere are in conflict. 
The court cited a line of Kentucky cases in 
which it was held that, where a child is 
killed due to the negligence of a third party 
and one of its parents is contributorily 
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negligent in permitting the,child to be in a 
place of danger, such contributory negli- 
gence will be imputed to the other parent. 
“Such cases rest on a theory of agency as 
between husband and wife in the control of 
the child in such a situation; but these hold- 
ings are clearly distinguishable from the 
case at bar. We are not disposed to extend 
the rule imputing negligence as between 
husband and wife any further than the bare 
limits of the situations involved in those 
cases. Unless there be something more 
shown than the marital relation or a parent- 
child relation, negligence should not be im- 
puted by the modern view as followed by 
most courts, including this court.” 


The court therefore held that the demur- 
rer in each case was improperly sustained. 
Judgments reversed.—Hale, Administrator v. 
Hale. Kentucky Court of Appeals. March 
21, 1950. 34 CCH AUTOMOBILE CAsEs 4, 


Misrepresentation 
Re Sole Ownership 
Held Immaterial to Risk Insured 


An insurance company instituted this 
declaratory judgment action to nullify an 
automobile insurance policy on the ground 
of misrepresentation by the insured of the 
ownership of the automobile. The com- 
plaint alleged in substance that the named 
insured was the father of the minor owner 
of the car and that the father held only a 
naked legal title to the car. The son became 
involved in an accident while driving the 
car and was sued by the injured parties, and 
the insurer asked for a ruling that the policy 
was null and void as of its inception because 
the named insured failed to inform the in- 
surance company of facts material to the 
nature of the risk assumed. 


The policy contained the usual bodily in- 
jury and property damage liability coverage 
for injuries “arising out of the ownership, 
maintenance or use of the automobile.” 

Also material was a statutory provision 
(Illinois Revised Statutes 1949, Chapter 766, 
Section 766) to the effect that “no such mis- 
representation or false warranty shall defeat 
er avoid the policy unless it shall have been 
made with actual intent to deceive or mate- 
rially affects either the acceptance of the 
risk or the hazard assumed by the company.” 

The court denied the insurer’s prayer for 
a declaratory judgment, and adopted the 
following quotation: 

“The 
insured of an insurable interest in the prop- 
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rule requiring possession by the 


erty forming the subject matter of the insur- 
ance, which prevails generally in casualty 
insurance, is not applicable to liability in- 
demnity policies. 


“The character of the insurance is quite 
different from insurance, against injury or 
loss, of the property insured by fire, theft, 
collision, or the like, where the insured js 
required to have some real interest in the 
property insured; in the case of liability in- 
surance the risk and hazard insured against 
is not the injury or loss of the property 
named in the policy; but against loss and 
injury caused by the use of the property 
therein named for which the insured might 
be liable, and the right of the insured to 
recover does not depend upon his being the 
holder, in fact, of either a legal or equitable 
title or interest in the property, but whether 
he is primarily charged at law or in equity 
with an obligation for which he is liable.”— 
Mid-States Insurance Company v. Brandon 
et al. Illinois Appellate Court, First Dis- 
trict. May 3, 1950. 34 CCH Avrtomopiie 
Cases 121. 


Subject of Insurance 
Held Sufficiently Identified 


Plaintiff complained that his insurer re- 
fused to pay damages with regard to a truck 
insured under a public liability policy, basing 
its denial of liability on the fact that the 
truck was not the subject of the insurance 
because the truck did not bear the serial 
numbers listed in the policy. The insurance 
company filed a demurrer to the complaint 
as not stating a cause of action, but the 
demurrer was overruled. The reviewing 
court was asked to rule on the correctness 
of this ruling. 


Plaintiff had owned two trucks of the type 
described in the policy. One had been 
wrecked and had never been operated again, 
and when plaintiff took out the policy of 
insurance he inadvertently listed the serial 
number of the wrecked vehicle rather than 
that of the similar vehicle which he em- 
ployed in his business. 


The court said that the only way defend- 
ant’s contention could stand would be if the 
vehicle were unidentifiable because of the 


error. But, it said, “The parties did not 
agree on an abstraction,—a floating insur- 
ance, to hover over and descend upon any 
car having these numbers. The insur- 
ance was on a concrete, tangible, existing 
thing, identifiable by the other description.” 
Furthermore, it said that “the defective 
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description does not extend to any matter 
fundamental to the scope of the liability or 
the rate of premium which the plaintiff paid 
for and received under the policy.” Judg- 
ment afirmed.—Ratlif, d. b. a. Ratliff & 
Ratliff v. Virginia Surety Company, Inc. 
North Carolina Supreme Court. Filed May 
24, 1950. 34 CCH Avutomosite Cases 250. 


Right of Way Not Absolute 


Plaintiff's decedent died as a result of in- 
juries she received when a taxicab collided 
with the truck in which she was riding. The 
truck, driven by her daughter, approached 
a boulevard, stopped at the stop sign and 
then proceeded across the intersection. A 
taxicab coming down the boulevard crossed 
the intersection and struck the rear end of 
the truck which had just about passed 
over the boulevard. The driver of the truck 
testified that she had seen the taxicab ap- 
proaching but that she thought she could 
cross ahead of it. She said that had it been 
traveling at a reasonable rate of speed there 
would have been plenty of time for her truck 
to pass. Though there was some question 
as to her sobriety at the time of the accident, 
and, consequently, question as to her credi- 
bility as a witness and as to her negligence, 
her testimony that practically all of the 
truck had passed over the intersection and 
that the cab was traveling at a high rate of 
speed was corroborated to some extent by 
the physical facts. There was also testi- 
mony that indicated that the driver of the 
cab had not been keeping a proper lookout. 
Defendant appealed from a verdict for plaintiff. 


Defendant alleged that the negligence of 
the truck driver was the proximate cause 
of the accident—that she shoud have seen 
the cab approaching and allowed it the right 
of way because it was on the boulevard. 
The court held, however, that statutory 
right of way gives the driver on the favored 
highway a “relative preference’—not “abso- 
lute and unqualified right to go ahead.” 
“Even if the driver of the truck was guilty 
of negligence in entering -the intersection, 
the evidence is sufficient to justify the con- 
clusion that her perilous position was ob- 
vious to one approaching from the right on 
a [the boulevard] and should have been 
discovered by the driver of the taxicab if 
the latter had been keeping a lookout, and 
there would have been an opportunity to 
avoid the collision.” Appeal dismissed.— 
Louisville Taxicab & Transfer Company et al. 
v. Tungent’s Administrator. Kentucky Court 
of Appeals, May 12, 1950. 34 CCH Auvuto- 
MOBILE CASES 280. 


Automobile 


Employee's Favor to Employer 
Held Noncommercial Act 


An employee of a rent-a-trailer company, 
on a pleasure trip to Chicago, decided, of 
his own volition and as a favor to his em- 
ployer, to return two of the employer’s 
trailers from Chicago to Detroit, where he 
knew they would have to be taken to be 
rented again. One of the trailers was smaller 
than the other, so he placed it in the larger 
one and attached the latter to-his car. 


On the way back to Detroit, an accident 
occurred; the injured party sued and ob- 
tained a judgment against the employee, 
and garnisheed his insurer, obtaining a judg- 
ment against him also. 

The insurer appealed, contending that the 
employee was making a commercial use of 
his auto, in direct violation of the terms 
of his policy, the pertinent provisions of 
which read: 

“If the automobile insured herein is used 
for pleasure and business, such use shall be 
held to include ordinary business purposes 
but not commercial use (i. e., delivery of 
material and merchandise).” 


“ 


this policy shall permit the 
towing of a utility trailer or semi-trailer 
which is not used to carry persons or used at 
any time to transport goods, merchandise 
or other commodities or materials in any 
business enterprise.” 

The reviewing court said two questions 
were presented: Was the employee using his 
automobile commercially? Was the large 
trailer being used “to transport goods, mer- 
chandise or other commodities or materials 


? 


in any business enterprise”? 

The court interpreted “commercial use” to 
mean use in a business in which one is en- 
gaged for profit. Because he was “returning 
the trailers as a matter of courtesy or ac- 
commodation to his- employer, without au- 
thority or request from the employer, and 
without reward or compensation for so 
doing,” the court held that he was not using 
the vehicles for a commercial purpose. 


It was admitted that the employee was 
carrying the small trailer in the larger one, 
but the pertinent question, said the court, 
was whether he was carrying it ima business 
enterprise. The insurer’s brief asserted 
that the policy “excludes the use of the 
vehicle in any business enterprise, whether 
that of the assured or of someone else.” 
However, said the court, to this should be 
added: “Provided the one using the trailer 
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is at that time engaged in a business enter- 
prise’in which the trailer is then being used.” 
Since the employee was transporting the 
trailers merely as a favor, the court con- 
cluded, and his activity was not a part of his 
employer’s business enterprise, his activity 
could not be said to have a “business” aspect. 
Judgment affirmed.—Lintern v. Zentz et al., 
Lincoln Mutual Casualty Company, Garnishee 
Defendant, Appellant. Michigan Supreme 
Court. Filed May 18, 1950. 34 CCH Auto- 
MOBILE Cases 237. 


HE PLAINTIFF in the above case also 

garnisheed the insurer of the owner of 
the rent-a-trailer company. In this suit the 
principal issue was the interpretation of a 
policy provision reading as follows: “The 
insurance applies only to the named insured 
with respect to trailers owned by him and 
rented to others for use with automobiles 
of the passenger type.” 


The trial court held for the employer’s 
insurer in this case, and plaintiff appealed, 
arguing that the quoted language was a de- 
scription of the trailers rather than a limita- 
tion of their use. The court said, however: 
the plain meaning of the terms em- 
bodied in the insurance policy is that insur- 
ance is effective only when the trailer is 
owned by the insured and also rented to 
others.” Thus the activity of the employee 
in voluntarily returning the trailers to De- 
troit was not covered by the company’s 
owner’s policy because the trailers were not 
being rented at the time. Judgment af- 
firmed.—Lintern v. Michigan Mutual Liability 
Company, Michigan Supreme Court. Filed 
June 5, 1950. 34 CCH AuromosiLe CAseEs 240. 


Positive Prohibition 
Negates Implied Permission 


In an appeal from a verdict against an 
insurance company, the question before the 
reviewing court was whether the employee 
of the insured was covered under the omni- 
bus clause of the insurance policy which 
covered the vehicle that was involved in 
the accident. This clause stipulated that 
no one would be covered unless he had “the 
permission, express or implied” of the owner. 


The trial court had held that the em- 
ployee was driving the vehicle with the 
implied permission of the insured, on the 
basis of these facts: The vehicle was a 
tractor-trailer which the employee used on 
his job during the day and sometimes kept 
at his home, or nearby, overnight and on 
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week ends. The accident occurred while he 
was using the tractor for his own pleasure, 
after working hours. Though he was spe- 
cifically instructed not to use the vehicle 
for his personal use, and was forbidden to 
detach the tractor from the trailer, the court 
held that he had implied permission because 
he was allowed to keep the keys, and the 
“tendency of the average person having 
the keys to a motor vehicle is to operate the 
same,” and because previously when it had 
been discovered that he was using the trac- 
tor for his own use, instead of being fired 
as was customary under the circumstances, 
he was kept on at the specific request of the 
manager of the company. 


The reviewing court disagreed with this 
decision of the trial court. In the face of 
positive, definite and uncontradicted testi- 
mony that the employee was never given 
permission to use the vehicle for his own 
pleasure, but had been given explicit instruc- 
tions never so to use it and had been threat- 
ened with dismissal for disobeying the 
instructions, it could not be held that he had 
implied permission to use the vehicle. Judg- 
ment reversed.—The Fidelity and Casualty 
Company of New York v. Harlow. Virginia 
Supreme Court of Appeals. June 19, 1950, 
34 CCH AvutomosiLe Cases 245, 


Filing of Claim Necessary 
When State Employee 
Sole Defendant 


Plaintiffs brought this action to recover 
damages arising out of a collision between 
their car and a state-owned automobile 
driven by defendant, a state employee, who, 
at the time of the accident, was driving the 
car in the course of his employment. De- 
fendant demurred to the complaint on the 
ground that it failed to allege compliance 
with the provisions of Section 1981 of the 
California Government Code, which provided: 


“Whenever it is claimed that any person 
has been injured or any property damaged 
as a result of the negligence or carelessness 
of any public officer or employee occurring 
during the course of his service or employ- 
ment or as a result of the dangerous or 
defective condition of any public property, 
alleged to be due to the negligence or care- 
lessness of any officer or employee, within 
90 days after the accident has occurred a 
verified claim for damages shall be presented 
in writing and filed with the officer or em- 
ployee and the clerk or secretary of the 
legislative body of the school district, coun- 
ty, or municipality, as the case may be. In 
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the case of a State officer the claim shall be 
filed with the officer and the Governor.” 


The trial court sustained the demurrer. 


The plaintiffs contended on appeal that 
Section 1981 provided certain safeguards 
for the protection of the government agency, 
and that a claim need not be filed where 
an employee is sought to be held person- 
ally liable. 

The reviewing court said that Section 1981 
of the Government Code was a part of 
Chapter 6 of that code. A study of the 
entire chapter, said the court, “clearly indi- 
cates the intention of the Legislature to (1) 
define certain conditions of, and to prescribe 
procedural requirements for enforcing the 
liability of public officers and employes for 
acts performed or damages arising in con- 
nection with performance of the duties of 
their office or employment . . .; (2) permit 
the public agencies involved to pro- 
vide liability insurance to officers and 
employes at agency expense .. .; (3) 
specifically, to require the filing of a claim 
with the public officer or employe with the 
public agency . . .; and (4) provide for 
the defense at public expense of certain 
damage actions brought against specified 
public officers and employes . . . including 
this action against the state employe who is 
defendant here. . . . If compliance with its 
provisions is not a prerequisite to suit against 
such persons on account of the claims speci- 
fied in that section, then the section appears 
to be wholly meaningless.” Judgment sus- 
taining the demurrer affirmed.—Veriddo et 
al, v. Renaud. California Supreme Court. 
April 28, 1950. 34 CCH AUTOMOBILE 
Cases 213.. 


United States Cannot Be Joined 
As Third-Party Tortfeasor 


The question to be resolved in this case 
was whether, under the Federal Tort Claims 
Act, the United States can be joined as a 
third-party defendant in a suit between pri- 
vate litigants. Suit was brought against a 
transit company which in turn sought to 
secure contribution from the United States 
as a joint tortfeasor, alleging that the negli- 
gence of a government employee was the 
sole or contributing cause of the injury 
sustained by plaintiff. 


The trial court dismissed the third-party 
complaint, holding that a suit for contribu- 
tion is not one for “money only . . . on 
account of damage to or loss of property or 
on account of personal injury or death,” 
within the meaning of the act. 


Automobile 


The transit company appealed from the 
judgment of the district court, saying that 
it too narrowly construed the waiver of 
sovereign immunity contained in the act. 
It pointed out that the act specifically states 
that the government shall be liable “in the 
same manner, and to the same extent as a 
private individual,” and that under the law 
of the District of Columbia, where the case 
arose, if the government were a private 
person it would be liable under the circum- 
stances of the case. 


The reviewing court admitted that the 
Third Circuit had held joinder of the United 
States to be permissible, but declared that 
the character and framework of the act and 
its legislative history impelled it to hold 
otherwise. The House Report on the bill 
which became the Federal Tort Claims Act 
states specifically: “The bill therefore does 
not permit any person to be joined as a de- 
fendant with the United States.” 


Furthermore, said the court, the district 
court, in suits involving the United States, is 
sitting as a court of claims; and appeals 
under the act must go to the Court of 
Claims, and “it seems unlikely that Con- 
gress intended the Court of Claims to deter- 
mine judicial controversies between private 
litigants, something completely outside its 
normal function. Yet the result might fol- 
low from joinder of the United States with 
other defendants.” Another problem which 
would be presented by joinder is that of jury 
trial. The government cannot be tried by 
jury and there would be the possibility that 
the court and the jury, settling the issues 
as to the different parties, would reach oppo- 
site conclusions on the same questions, 


As to the defendant’s contention that the 
government’s liability is the same as that of 
a private individual, the court said that this 
argument “has much force, in vacuo.” But 
read “within the framework of a compre- 
hensive scheme permitting suit against the 
government, and with due consideration of 
legislative history,” said the court, this 
clearly pertains to jurisdiction and liability, 
and to none of the other incidents of litigation. 


It was therefore the opinion of the court 
that the Federal Tort Claims Act does not 
permit the joinder of the United States as 
a third-party defendant in a suit between 
private litigants. Judgment of the district 
court was affirmed.—Capital Transit Com- 
pany v. U. S. United States Court of Ap- 
peals for the District of Columbia Circuit. 
June 5, 1950. 34 AutomosILe Cases 219. 
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cated would be liable to; and the party in- 
jured, or his or her legal representative, may 
bring either a joint action against the person 
intoxicated and the person who furnished 
the beverage, or a separate action against 
each.” General Laws of Rhode Island 1938, 
Chapter 168, Section 1. But under Section 2 
of the same chapter, the “husband, wife, 
parent, child, guardian or employer” of an 
habitual drunkard who is the vendee cannot 
recover exemplary damages, and before any 
such plaintiff can recover anything at all he 
must show that he himself has given written 
notice to the vendor within twelve months 
prior to the sale. 


As previously indicated, Vermont provides 
for the liability of the.owner of the premises 
as well as for the liability of the vendor. 
Only actual damages may be recovered, and 
these can be awarded only if the sale was 
unlawful. Vermont Statutes 1947, Section 6214. 


The categories of parties plaintiff in 
Washington are the same as in Illinois, but 
in Washington “the plaintiff or plaintiffs 
must prove that such intoxicating liquors 
were sold under circumstances sufficient to 
lead a man of ordinary intelligence to be- 
lieve that such sale would probably result 
in intoxication.” Only actual damages may 
be recovered in Washington. 8 Remington’s 
Revised Statutes of Washington Annotated 
1932, Section 7348. There is apparently no 
Washington statute now in effect which 
would make the owner of the premises 
liable. Nevertheless, Section 7350 provides 
that “Any owner or lessor of real estate, who 
shall pay any money on account of his lia- 
bility incurred under this chapter, for any 
act of his tenant, may, in a civil action, re- 
cover of such tenant the money so paid.” 


The liability of a vendor of liquor in 
Wisconsin is limited to the case where he 
has sold liquor either to a minor or habitual 
drunkard. In either case only actual dam- 
ages can be awarded, and then only if the 
vendor has, prior to the sale, received writ- 
ten notice not to sell to X. 1 Wisconsin 
Statutes 1947, Section 176.35. 

In Wyoming, recovery may include actual 
damages sustained and punitive damages not 
less than $100. However, the right of action 
against the vendor is limited to a spouse, 
dependent, parent or guardian who gave 
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Continued from page 86 


notice not to serve the minor or habitual 
drunkard. 3 Wyoming Compiled Statutes 
1945 Annotated, Section 53-226. 


—_ MARY of the civil damage statutes 
in the various states may be made in 
terms of parties to the action, damages 
and defenses. 


The popular defendant is the vendor or 
donor of the intoxicating liquor. He is 
named in each of the twenty statutes. In 
Iowa the manufacturer can also be liable, 
and in New York anyone who unlawfully 
assists the intoxicated person to procure 
liquor may be liable. Only in Illinois, Maine 
and Vermont may the owner of the premises 
where the tavern or package store is situated 
be liable. Since a contract of suretyship by 
its very nature involves the direct liability 
of the surety as well as the principal to the 
parties described in the contract, it would 
appear that the surety on the vendor’s bond 
or the vendor’s public liability insurer should 
be liable along with the vendor. Iowa, Mich- 
igan and Minnesota have express statutory 
provisions to this effect. 


Exemplary damages may be recovered in 
Illinois, Alabama, Delaware, Iowa, Maine, 
Michigan, New York, North Carolina, North 
Dakota, Rhode Island and Wyoming. Only 
actual damages are allowed in Colorado, 
Connecticut, Minnesota, Oklahoma, Oregon, 
Vermont, Washington and Wisconsin. A 
Pennsylvania plaintiff injured by the affirma- 
tive act of the intoxicated person may re- 
cover “full” actual damages; but when the 
plaintiff in that state is the spouse, parent 
or child of the intoxicated person, recovery 
must be at least $50 and no more than $500, 
unless the intoxicated person dies, when full 
compensatory damages may be recovered 
Michigan and North Carolina have mini- 
mum requirements for exemplary damages 
in the respective amounts of fifty dollars and 
twenty-five dollars. The 1949 amendment to 
Section 135 of the Illinois statute contains 
an apparent ambiguity in limiting recovery 
to $15,000 “for injury to the person or to 
the property of any person or for loss ol 
means of support resulting from the death 
or injury of any person.” Is the $15,000 a 
limitation on total recovery by any plaintiff, 
or merely a limitation upon the recovery for 
each element of the described injury? 
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The sale of the intoxicating liquor must 
be unlawful before the vendor or anyone 
else can be liable in ten of the states: Ala- 
bama, Maine, Michigan, Minnesota, New 
York, North Dakota, Oklahoma, Rhode Is- 
land, Vermont and Wisconsin. In addition, 
Alabama and Wisconsin require prior notice 
to the vendor as a condition to sue. Rhode 
Island’s requirement that the sale must be 
unlawful applies only to a suit by the injured 
victim of the intoxicated tortfeasor; the re- 
quirement of illegality is not present in the 
case of a suit by the husband, wife, parent, 
child, guardian or employer of the intoxi- 
cated person, but such a plaintiff must prove 
that he or she gave prior notice to the 
vendor not to sell to the intoxicated person. 
The latter requirement also obtains in 
Pennsylvania. Notice to the vendor, but not 
illegality, is a condition precedent to suit in 
Colorado, North Carolina and Wyoming. 

A party plaintiff in Illinois may be anyone 
injured in person, property or means of sup- 
port by the intoxicated person or in conse- 
quence of his intoxication. Any person fitting 
this description may sue in fourteen other 
states: Alabama, Colorado, Iowa, Maine, 
Michigan, Minnesota, New York, North 
Dakota, Oklahoma, Pennsylvania, Rhode 
Island, Vermont, Washington and Wiscon- 
sin. lowa goes further and allows a plaintiff 
to be anyone who takes charge of and pro- 
vides for the intoxicated person. The Con- 
necticut statute does not mention “means of 
support,” but anyone there injured in person 
or property in consequence of the intoxica- 
tion may sue. Delaware allows only the 
spouse or child of the intoxicated person to 
sue. In North Carolina, only the parent, 
guardian or employer of an unmarried minor 
can be a plaintiff. Oregon limits the action 
to a spouse, parent or child of an habitual 
drunkard, and Wyoming allows only the 
parent, guardian, spouse, dependent, or per- 
son liable for the support of the intoxicated 
minor or habitual drunkard to sue. 


t SURVEY can obviously be only 


preliminary. Statutes do not always 
mean what they seem to say and the rights 
ot action which they apparently give or 
qualify may be greatly different from the 
judicial construction of the legislature’s 
words. We shall therefore, in a future “Re- 
port to the Reader,” attempt to put some 
meat on the skeletal framework of the civil 
damage remedy we have thus far discussed. 

While the review of the statutes them- 
selves can be only a prefatory statement of 
the laws of the several states, certain obser- 
vations can be made. The civil damage rem- 


Report to the Reader 


66 ,OR MANY YEARS life insur- 
ance companies have had special 
treatment which enabled them to be 
taxed on a limited portion of their in- 
vestment income only . .. . Develop- 
ment of a more satisfactory permanent 
solution will add to the strength 
of the revenue system.”—Secretary of the 
Treasury Snyder before the House Ways 
and Means Committee, February 5. 





edy today is a vestige of what was formerly 
spoken of as “The Liquor Problem.” When 
the remedy originated, the modern auto- 
mobile was nonexistent and probably not 
even thought of; drunken driving did not 
appear to be much of a social problem. Liti- 
gation involving affirmative tortious acts of 
intoxicated persons was considerably less 
than it is today. It is therefore understand- 
able that many of the statutes are emphatic 
in giving a remedy to members of the family 
of the intoxicated person, and sometimes 
that remedy is the only one given. 


But while automobiles are increasingly 
being driven with greater speed along streets 
which are just as narrow as they were fifty 
or seventy-five years ago, and while the acci- 
dents which occur ofttimes involve drunken 
drivers, the financial responsibility laws 
have greatly ameliorated the pressure for an 
extension of the civil damage remedy that 
would otherwise certainly have eventuated. 
It should be noted, however, that Massa- 
chusetts is alone among the states in requir- 
ing evidence of financial responsibility before 
any accident has occurred; those remedies 
which are available in the rest of the country 
therefore leave unprotected the victims of 
irresponsible drivers, drunkén or sober. En- 
lightened social policy would, from this 
point of view, favor a broadening of the civil 
damage remedy. 


However, the trend among the states 
seems to be in the opposite direction. With- 
in the last few years, Kansas, Georgia and 
Massachusetts have repealed their civil dam- 
age statutes, more than half the states give 
no remedy at all, and among those that give 
the remedy, there is a hodge-podge of 
hedges and qualifications. A possible factor 
that would account for the present trend, 
apart from the activities of different pres- 
sure groups, is the still-strong reaction against 
prohibition and the tendency to regard the 
manufacture and sale of liquor as a legiti- 
mate business which should not be suppressed 
with a multiplicity of economic burdens. 
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TAXES—tThe Tax Magazine SS “Law is 


*% This magazine is published to promote sound ; a “ : 
thought in economic, legal and accounting PB or | 
principles related to all federal and state taxa- : Pas aeons 
tion. . . . To this end it contains signed arti- i cael 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and 
administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. .. . 
The editorial policy is to allow frank discus- 
sion of tax issues. Subscription rate—$6 for meri pre 
12 monthly issues. Write for sample copy. 


Labor Law Journal 


* Specifically designed and edited to promote 
sound thinking on labor law problems, the 
Labor Law Journal presents timely articles 
: concerned with the intimate and complex 
aed relationship of Law, Labor, Government, Man- 
WA) : 
JOURNAL agement, and Union. Month after month, the 
Journal brings you the serious thinking, the 
reasoned conclusions, the viewpoints, and atti- 
tudes of leaders of thought and action—on 
significant, pivotal labor law problems. 
Specialists in that field—from government, 
law, union, education, management — treat 
troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled— 
nothing is “slanted.” Issued monthly; sub- 
scription rate—$6 a year. Sample copy on 
request. 


Food Drug Cosmetic Law Journal 


*Essentially, the purpose of the Journal is 

to stimulate and facilitate the exchange of ee 
professional views in a highly specialized field at ecliiatell 
of law. Each issue presents signed articles— powrmal 
by specialists, public officials, and other au- 
thorities—on legal problems involved in the 
preparation, packaging, labeling, storage, and 
distribution of foods, with respect to nutrition, 
health, and the general public welfare, in ad- 
dition to notes on legislative, administrative 
and judicial developments. Issued monthly; 
subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request. 
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